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SOME OF THE RIGHTS OF TRADERS AND 
LABORERS. 


RADERS and laborers have some right in their trades or call- 
ings which others cannot lawfully infringe. The extent of the 
right is the subject of much dispute, and is not very satisfactorily 
defined by the decisions. This is due in part to the fact that many 
of the cases deal with the subject from the standpoint of the wrong 
done by the defendant, and not from that of the right possessed by 
the plaintiff. Obviously, if there is a wrong, it is because the plain- 
tiff has some right; and this must be susceptible of a definition. 
The right of a person to the enjoyment of his own land and 
chattels without unjustifiable interference, has been recognized and 
confirmed so often by decisions that we speak of it as axiomatic; 
yet there was a time when it was thought necessary to demonstrate 
its existence, and to define it. If there is any parallel right to the 
enjoyment of a person’s trade or labor, many will not concede it 
to-day without a demonstration. There are numerous decisions 
containing definitions of this right, but in most of them the defini- 
tions are not very much superior to dicta, as in almost every case 
the decision may be justified by some line of reasoning which is 
no more the subject of dispute than is the right asserted. 
Nevertheless these dicta have been so often repeated, particu- 
larly in the last few years, that they warrant the assertion that a 
person has a right to freedom from interference in the exercise of 
his trade or labor, —a concrete right as distinct as his right to his 
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lands and chattels, one which imposes on his fellows a correlative 
duty, the breach of which is a tort, and, therefore, actionable. 

The subject has received such careful consideration within recent 

years, that it is fair to assume that such early authorities as exist 
have come to view. Those generally cited do not define the ex- 
tent of the right, but the absence of early authority is the absence 
: of this much authority, that the right does not exist. There are 
: many common law rights as to which the first decisions are com- 

. paratively recent, though it is true that most of these are far less 

fundamental than the one now in question. 

: Certain interference is generally conceded to be tortious to the 
: trader, namely, interference by an act which apart from the fact 

that it may or may not be atort to him is unlawful intrinsically. 

Thus, to assault his intending customers, if it does intended damage 
. to the trader, is a tort to him;! and it would seem that the threat 
; of an assault would be the same. There has been some attempt 
to place in this same class the cases commonly grouped under the 
description of unfair competition, such as the simulation of trade 
devices. These usually involve a tort apart from their effect upon 
the trader, namely, a deceit to the customer. However, too strong 
an argument should not be drawn from these cases, as it is possible 
, that they are not a recognition of the right now in question, but 
merely of the right to good will, or some right analogous thereto, 
in the nature of incorporeal property. The right to freedom from 
interference is more nearly one of liberty than of property, — the 
liberty to acquire property. It can scarcely be treated as good 
will, although there are suggestions of an analogy ;? for it exists 
when the trader or laborer begins his business or occupation, 
whereas good will is something manufactured by a previous effort 
in the particular trade. 

The early cases do not establish clearly that it is a tort to the 
plaintiff to interfere with his trade or labor by means even of a tort 
to his intending customers or employees unless this instrumental 
tort is a violent one. In Garret v. Taylor,’ the means of interfer- 
ence was the threat of an assault, and also the threat of the in- 
stitution of groundless suits against the plaintiff’s workmen, It is 
not certain that the court would have regarded the latter means 
alone as affording the plaintiff a right of action. Even this means, 


1 Garret v. Taylor, Cro. Jac. 567 ; Tarleton v. M’Gawley, Peake N. P. 270. 
2 Hawkins in Allen v. Flood, [1898] A. C. 1. 
8 Cro. Jac. 567. 
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Mr. Chalmers-Hunt suggests, may have been unlawful because a 
contempt of court.!_ In Tarleton v. M’Gawley,? the act complained 
of consisted of firing on intending customers, not merely a tort, 
but an act of violence to the customers. 

These early cases are valuable chiefly because they decide that 
a man’s right to pursue his established trade does impose on his 
fellows some duty of forbearance. Perhaps they mean that this 
duty prevents interference by means in themselves unlawful, and 
no more. This character of unlawfulness, however, is obtained 
from the fact that the acts or threatened acts which constitute the 
means of interference, are in violation of the defendant’s duty, not 
to the plaintiff, but to a third person, usually the intending cus- 
tomer, or possibly to the public. That is, the act is unlawful be- 
cause it is a tort to a third person or because it is acrime. Perhaps 
it would be the same if the defendant’s act were a breach of con- 
tract with a third person. 

The thought at once presents itself, — why should the plaintiff's 
right of action depend on whether the interference with him is a 
wrong to somebody else. It is perfectly possible to say that the 
defendant’s duty to the plaintiff is to abstain from injuring the 
plaintiff’s trade by doing violence to his customers, or by com- 
mitting any manner of tort to his customers, or by committing a 
breach of contract with his customers, but that no duty exists to 
abstain from injuring the plaintiff’s trade by acts which are just as 
harmful to the plaintiff, but are not a breach of any duty or obli- 
gation to the customer. Although to define the plaintiffs right 
and the defendant’s correlative duty in this way is possible, it is 
not reasonable. 

The important thing to the plaintiff in these cases is that there 
has been an interference with his trade or occupation which has 
caused damage to him. To persuade customers not to buy of him, 
or employers not to hire him, is as much of an injury in fact as to 
cause the same results by an assault. If the plaintiff’s right to 
his trade or his calling is a thing which is protected against some 
invasion, it would seem that it should be protected against any 
equally injurious invasion, unless the defendant can show some jus- 
tification for his conduct. A distinction between an invasion by 
violence to a third person and one by persuasion should not be 
made in the absence of authorities requiring it. If interference by 


1 Chalmers-Hunt, Trades Unions. 2 Peake N. P. 270. 
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acts intrinsically unlawful or violent is a tort to the trader or la- 
borer, it must be because he has some kind of a right to freedom 
from interference, and the cases already referred to necessarily 
assume the existence of some such right. They are of no great 
assistance in determining its extent, but are quite as consistent with 
the theory of the existence of a right to trade freely with all per- 
sons willing to trade with the plaintiff, as with the existence of a 
right to freedom from interference by violent torts to others. On 
the other hand there are numerous intimations in the cases of the 
broader right. 

In Keeble v. Hickeringill,! Lord Holt said, — “ Where a violent 
or malicious act is done to a man’s occupation, profession, or way 
of getting a livelihood, then an action lies in all cases.” This has 
been characterized as a dictum, but it would seem to be something 
more than this, It is the reason given for holding the defendant 
liable for preventing wild fowl from entering the plaintiff’s decoy, 
by firing guns on the defendant’s adjoining land, with the intention 
of injuring the plaintiff. It is true that this decision may be sup- 
ported on other grounds; but these are not the grounds on which 
Lord Holt based his decision. Of course, where there is more 
than one possible reason for a decision, there is always danger that 
the right decision may be reached instinctively, and the wrong 
reason given. Therefore, the reasoning of the court in sucha case 
does not carry the same weight as where but one line of reasoning 
will support the decision. Yet it seems inaccurate to term the 
statement of the reason in such case merely a dictum. If, how- 
ever, this language was merely a dictum, it was one of Lord Holt’s, 
and so worthy of careful consideration. 

Two kinds of interference are mentioned, — one violent and the 
other malicious. The authorities cited are cases of violence, — 
that is, of intrinsically unlawful acts, It would seem, however, that 
the act in the particular case was not a violent act in this sense. 
Certainly it was not a violent act to any person but the plaintiff. 
It was not a tort to the plaintiff except as it injured him in the op- 
eration of his decoy. It was not an act intrinsically unlawful, for 
this, as used in the present connection, means unlawful independ- 
ently of its effect upon the operation of the trader’s business. It 
was not an act of violence to the plaintiff. If the act was not vio- 
lent toward the plaintiff, or toward a third person, and Lord Holt 
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was correct in treating the case as one of interference with trade, 
the case is one of such interference by a malicious act. If so, and 
the case is to be followed, to interfere with a man’s trade by a 
malicious act is actionable. 

The legal meaning of this term “ malicious” is not free from 
doubt. It is frequently used in law as meaning a malevolent 
act, and often as meaning merely an unjustifiable act independ- 
ently of any malevolence. It is not certain in which sense it was 
used in this case. The facts do not necessarily indicate malevo- 
lence on the part of the defendant. They do show the absence of 
such justification for interference as may inhere in a purpose to 
further a defendant’s own trade interests. Unjustifiable rather than 
malevolent is the meaning which has been attributed to the word 
more commonly in the later decisions. 

Whichever the meaning, the act is one which is not unlawful 
except as it interferes with the plaintiff’s rights, and the decision 
seems fairly to indicate that a trader has a right to freedom from 
interference by some acts not intrinsically unlawful, namely, acts 
for which the defendant cannot show a justification. 

In Rogers v. Rajendro Dutt,! the Supreme Court of Calcutta 
held that the plaintiff had the right to exercise a lawful calling 
or trade, that of towing vessels, without undue hindrance from 
others, and that an order by the defendant, a government officer, 
that the pilots under the government control, who were the only 
pilots at the port, should not go upon vessels towed by the plaintiff, 
was an undue hindrance, and thus actionable. The Privy Council 
reversed this decision, on the ground that the defendant had acted 
without malice, and in representing the government, had forbidden 
its servants to serve with the plaintiff, because he, in the defend- 
ant’s belief, had attempted to charge the government extortionately 
for towing government vessels. Even in the Privy Council there 
is no denial of the trade right of the plaintiff which had been as- 
serted by the lower court, but merely a determination that the de- 
fendant’s act did not infringe any such right. This may have been 
because there was a justification for it, namely, the defendant’s own 
right to have the government servants subject to him, work only for 
those whom he wished; or that the defendant was so far identified 
with the pilots that there was no interference. 

In Allen v. Flood,? the House of Lords decided that the plaintiff 


1 13 Moore’s Privy Council, 209. © 2 [1898] A. C. 1. 
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had no cause of action where the defendant had persuaded the 
plaintiff’s employer to discharge the plaintiff by asserting that the 
members of the union with which the defendant was connected 
would strike or would be called out unless the plaintiff was dis- 
charged. The defendant’s reason for doing this was that the plain- 
tiff, although a shipwright, had previously worked on metal work 
which the union desired to have done by metal workers only. 
There was no evidence of malevolence toward the particular plain- 
tiff. The jury found that the defendant’s act was a malicious one. 
The reasons given in the different opinions are so conflicting that 
we cannot regard the decision as an authority for anything beyond 
the very narrow point decided. It was probably the view of the 
majority that the defendant’s act, even apart from any justification, 
did not infringe any right of the plaintiff. Lord Shand’s opinion 
followed a distinctly different line, holding that the plaintiff was 
entitled to pursue his trade without hindrance, but that this right 
was subject to the same right in others, and that the defendant 
was pursuing this right. The majority of judges consulted 
in the case favored a decision for the plaintiff, and their opin- 
ions were based upon the ground that a man has a right to 
pursue his calling without interference by others, unless it be 
justified, and that there was no justification for it in the particular 
case. 

In Quinn v. Leathem!? it was held that the defendant was liable 
to the plaintiff where the defendant, as the treasurer of a union, 
had threatened to induce, and did induce, customers and servants 
to leave the plaintiff, the inducement of the customers being by a 
threat that their employees would strike. The reason for the de- 
fendant’s conduct was the plaintiff's refusal to discharge certain 
non-union men. The reasons given in the opinion for distinguish- 
ing the case from Allen v. Flood, indicate that the latter decision 
was slightly discomforting to some members of the House of Lords. 
Numerous reasons may be suggested for distinguishing the two 
cases, but Quinn v. Leathem certainly recognizes a right on the 
part of the plaintiff to freedom from interference in his trade. 
The interference was not conducted by means which were unlaw- 
ful per se, unless the fact that there was combination constituted 
unlawfulness, although all the acts done and contemplated would 
have been free from this quality but for combination. There are 


1 [1901] A. C. 495. 


[] 


RIGHTS OF TRADERS AND LABORERS. 243 


some statements in the opinions giving comfort to those who con- 
tend that combined action or combination for action is to be 
treated differently from individual action, but the opinions as a 
whole do not base the decision upon this. 

Some of those who do not concede that a man has a right to 
freedom from interference in his trade by means in themselves 
lawful, attempt to distinguish some of the cases which otherwise 
would conflict with their view, by saying that they are cases of 
combination. 

While there are many remarks to the effect that combined ac- 
tion is to be treated differently from individual action, it is difficult 
to find any case where the point is necessarily involved in the 
decision! Where the purpose of the defendant’s act is of im- 
portance, the fact of combination may be of considerable evidential 
value, to show his purpose. Also, if the case is one where the 
defendant may proceed by persuasion but not by compulsion, the 
fact that there is combination may be important, as acts which 
are persuasion merely by one, may become compulsion when — 
done in combination.2 There may be instances where interfer- 
ence by one person is of so little consequence that the law will 
not notice it, whereas, when multiplied by combination, it becomes 
sufficiently serious to warrant action. But apart from such dis- 
tinctions as these, it is difficult to see why the plaintiff should 
have any more right to redress where his trade is interfered with 
by a combination than by an individual.® 

The language of some cases suggests that the right to freedom 
from interference in trade or labor may be so broad that it is 
trespassed upon by mere persuasion addressed to intending cus- 
tomers, or intending employers, which results in damage to the 
plaintiff If the right is as broad as this, it is, of course, imma- 
terial whether there is any malevolence or not in the defendant’s 
conduct, until we come to the question of possible justification. 
The better view, and one which is taken in some jurisdictions, is, 
stated broadly, that a trader or laborer has a right to freedom 


1 But see Chalmers-Hunt, Trades Unions; Lord Halsbury and Lord Bramwell in 
Mogul Steamship Co. v. McGregor, [1892] A. C. 25. 

2 Bowen, L. J., in Mogul Steamship Co. v. McGregor, 23 Q. B. D. 598; Lord 
Lindley in Quinn v. Leathem, [1go1] A. C. 495. 

3 Delz v. Winfree, 80 Tex. 400. 

# Walker v. Cronin, 107 Mass. 555; Moran v. Dunphy, 177 Mass. 485; Delz v. 
Winfree, 80 Tex. 400; Law Quarterly Review, Jan., 1902. 
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from any damaging interference in his’ trade or calling, unless it 
be justified.} 

If this view is adopted, one who interferes with another’s free- 
‘dom to trade or to labor commits a tort, unless he can show a 
justification for the interference. This possible tort-feasor himself 
has a right to the free exercise of his own trade or calling within 
certain limits. If, therefore, in his interference he exercises this 
right, the interference is justified, and he is not a tort-feasor. 

There is some uncertainty whether he must establish not only 
that his acts are reasonably adapted to the furtherance of his own 
interests, but also that in fact he acted for this purpose; in other 
words, whether malice in fact, z.¢., malevolence, will deprive him 
of what would otherwise be a justification. It may be doubted 
whether it will. One is perplexed in this inquiry by the varying 
use of the word “ malice.” In most of the cases, the word is used 
to signify absence of justification merely, and not necessarily malev- 
olence. In Allen v. Flood, most of the opinions use it in the 
former sense. Lord Shand, who deals with the case as one of 
justification, says distinctly that ill-will would not affect the result. 
Since in Quinn v. Leathem the facts do not show ill-will, malice is 
probably there used to signify absence of a justifiable occasion; 
and yet Lord Brampton draws an analogy from the malice which 
prevents a justification in malicious prosecution. In Mogul Steam- 
ship Company v. McGregor? the opinions in both courts consider 
not ill-will, but the presence of a justifiable object. On the other 
chand, in Vegelahn v. Guntner® and Moran v. Dunphy‘ malice 
may mean malevolence. 

One of the analogies suggested as making malevolence of im- 
‘portance is malicious prosecution, — where the absence of malevo- 
lence is necessary to a complete justification, or rather its presence, 
to a complete cause of action. The mere fact that this would 
furnish an analogy is hardly enough to compel the application 
of the same rule to the present class of cases. There are analogies 
for the opposite view. One having an easement of passage, which 
is but the privilege to interfere with the exclusive occupancy of 
the owner of the servient tenement, would not be a trespasser 
merely because he walked solely for the purpose of annoying this 


1 But see Allen v. Flood, [1898] te C. 1; Orr v. Home Mutual. Ins. Co, 12 La. 
An. 255. 

2 [1892] A. C. 25; 23 Q. B. D. 598. spa? 

§ 167 Mass. 92. * 177 Mass. 485. 
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owner, z.¢., from malevolence. Further to apply the analogy of 
malicious prosecution strictly, would be to hold that interference 
is not actionable even in the entire absence of a justifying object, 
unless it appears by presumption in fact, or by evidence that the 
defendant acts from malevolence. This is negatived by numerous 
cases already mentioned. 

If the accident of an analogy were the proof of a proposition, 
such could be found in the law of libel where the defense of a 
privileged communication cannot be maintained, if the defendant 
wrote for a malevolent purpose. 

The real question is, or will be, which is the wiser rule in its 
practical application. If the law were administered by an omnis- 
cient tribunal, it would seem wise to say that interference by a 
person by means adapted to furthering his own interests is not 
justified where it is prompted by a purpose not to further these 
interests, but to do harm to another. Intentional damage has 
been inflicted, a thing which should not be permitted unless some 
good may be accomplished or is intended. On the other hand 
this rule would add to the law one more uncertainty. It would be 
an uncertainty arising in many cases, while the actual fact would 
exist in very few. The cases must be rare where a man has 
legitimate ends to serve, and yet seeks not to serve them but only 
to injure his competitor, — so rare as not to warrant in every case 
an inquiry into the condition of the defendant’s mind. As a 
practical matter, there is no more reason for defeating a privilege 
by showing ill-will, than for making actionable all damage done 
in a spirit of ill-will. Certainly the law does not do this. 

The class of cases where ill-will may be expected to play some 
part is where there is no interest of the defendant which can be 
served, and yet his interference is justified, such as cases of advice 
to friends for their benefit. It is improbable that a defendant would 
be held liable for advising a friend not to buy of the plaintiff or not 
to hire the plaintiff, if the defendant acted without ill-will and in 
the belief that the advice was required for the friend’s protection; ! 
but the defendant may be liable where he gives the same advice 
through a desire to injure the plaintiff. There is more reason for 
introducing the uncertainty of an investigation of mental condition, 
here, than where the alleged justification is benefit to the defend- 
ant’s interests. A defendant will cloak malevolence with an ap- 
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parent desire to help friends, much more frequently than he will 
disregard his own interests and act purely from malevolence, when 
he has interests which would be served by the same interference. 
Of course, those who deny the existence of the larger right to free- 
dom from interference regard the case of advice to friends as 
somewhat in proof of their position, and say that the addition of 
malevolence does not make a cause of action; but it is submitted 
that such advice can better be dealt with as interference justified 
by a privilege not very unlike that found in some cases of 
slander. 

If malevolence is not to be considered, the question of justifica- 
tion resolves itself into two elements, namely,—(1) the object 
which the interference is naturally adapted to accomplish; (2) the 
means employed in the interference. In some of the cases, the two 
are dealt with at once, making it difficult and sometimes impos- 
sible to determine whether it is the object or the means which the 
court regards as unjustifiable ; but many of the cases leave no doubt 
on this subject. 

Certain objects will justify interference, by justifiable means, with 
another’s freedom to trade or labor. 

Increasing one’s custom by obtaining the customers of others, 
buying as low as possible, or selling as high as possible, whether 
the thing bought or sold is a commodity or is labor; giving as 
small a quantity as possible for the price, either of materials 
or labor; selecting associates or employers in labor or trade; or 
bettering the conditions and surroundings under which one labors, 
— are all objects which give a person the privilege to inflict on 
another damage in fact in the other’s trade or labor, although this 
damage intentionally done might be actionable in the absence of 
such an object. While these are not the only objects which 
bestow a privilege, they are typical of the more obvious class. 

A more troublesome question is presented when these objects 
are remote, and the immediate object is in itself but a means. The 
ultimate object of trades unions is doubtless to better the situa- 
tion of their members, in such matters as the hours of labor, their 
wages, and the conditions under which they labor. The ultimate 
object of the combinations of traders and employers is, likewise, to 
better the situation of the combiners in such matters as the prices 
paid for labor, the cost of materials, and the prices of products. 
Where defendants act in such unions or combinations, is their ulti- 
mate object or their immediate object the test of their privilege ? 
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Here, as on almost all questions connected with this subject, there 
is a difference of opinion. 

In Allen v. Flood, the immediate object was to punish the plain- 
tiff for working contrary to the rules of the union with which the 
defendant was connected. The ultimate object was to secure for 
this union all the work of a particular kind. Lord Shand looked 
at the ultimate object, and considered it a justification. Some of 
the judges consulted, looked at the immediate object, and consid- 
ered it not a justification. 

In Quinn v. Leathem, the immediate object was to obtain the 
discharge of men whom the plaintiff wished to employ, the more 
remote object was to punish these men for non-payment of dues, 
and doubtless the final object was to strengthen the defendant’s 
union. The case may be disposed of regardless of the object, by 
the means employed, but no doubt was expressed but that the 
object was not a justification, Temperton v. Russell? is a similar 
case. 

In Lucke v. Clothing Assembly,? Curran v. Galen,’ and Plant v. 
Wood,‘ the object was, in the first, to keep the work in the hands 
of the union, in the last two, to have the plaintiffs join the union. 
This object was held not a justification, but with a dissent in the 
last by Justice Holmes. 

In Longshore Printing Company v. Howell,® the object was to 
secure the discharge of apprentices employed in excess of the 
number prescribed by the rules of the union, and was held a 
justification. 

In Thomas v. Cincinnati,6 Old Dominion Steamship Company 
v. McKenna,’ and Toledo v. Pennsylvania,’ the object was an in- 
crease in the wages of third persons, — in the last case, persons of 
whom the defendant was the appointed representative, 7. ¢., the 
head of their union. It would seem that both the object and the 
means were held unjustifiable. 

In Bohn v. Hollis,® Jackson v. Stanfield, and Carew v. Ruther- 
ford," the immediate object was to compel the payment of a pen- 
alty imposed by the combination or union, which the plaintiffs 


? [1893] 1 Q. B. 715. 277 Ma. 396. 

8 22 N. Y. Supp. 826. * 176 Mass. 492. 

5 26 Oreg. 527. ® 62 Fed. Rep. 802. 
7 30 Fed. Rep. 48. 8 54 Fed. Rep. 730. 
® 54 Minn. 223. 137 Ind. 592. 
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were under no legal obligation to pay. This should be no justifi- 
cation. It was so held in the last two cases. In the first it was 
held that the defendant was not acting tortiously. Perhaps the 
court meant not that there was a justification, but that there was 
no interference. 

In Clemmitt v. Watson,! it would seem that the court thought 
that the right to select one’s companions in labor was a justification 
for combined refusal to work with the plaintiff. 

In Scottish Co-operative Company v. Glasgow Fleshers’ Trade 
Association? and in Macauley v. Tierney,’ the object was to de- 
prive a competing seller of his supply. This would seem to be a 
justification, and was so held in the latter case. In the former the 
defendant in fact prevailed, but the court does not make the 
grounds of its decision perfectly clear. 

In Mogul Steamship Company v. McGregor, the immediate 
object was to obtain the plaintiff's custom, which was a justification. 

In Cote v. Murphy,‘ the immediate object was to punish the 
plaintiff for yielding to the demands of strikers. The ultimate 
object was to secure their employees at lower wages. This was 
held a justification. 

It seems to be the opinion of the court in United States v. 
Weber,® that it is unlawful to combine to monopolize labor for the 
purpose of enhancing the price of it unreasonably. If this view 
were taken, either all combinations to enhance wages should be 
held unlawful, as raising the price of labor beyond that fixed by 
the natural demand, or else the reasonableness of the price con- 
templated by the particular combination should be determined by 
the court in each case. The first alternative conflicts with the view 
generally expressed. The second is almost impossible of practical 
application. The fact that a monopoly is intended is but an inci- 
dent which may be expected to add to the success of the plan, and 
it may make the agreements inter se unenforcible, but should not, 
apart from statutes, render the combination unlawful, if it would 
otherwise be lawful.6 It would seem that apart from statutes a 
man should be permitted to obtain for his labor or wares as high 
a price as possible, even if this exceeds their reasonable value 


1 14 Ind. App. 38. i 2 35 Sc. L. R. 645. 

3 19 R. I. 255. * 159 Pa. St. 420. 

§ 114 Fed. Rep. 950; see U. S. v. Haggerty, 116 Fed. Rep. 5ro. 

® Mogul Steamship Co. wv. McGregor, [1892] A. C. 25; but see Cote v. pessites 159 
Pa. St. 420. 
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under the normal conditions of supply and demand. If he can do. 
it alone, he should be permitted to do it in combination. 
Instances of justifiable objects may be multiplied almost indefi- 
nitely, and still leave the subject in much doubt. The better view 
would seem to be that it is the immediate object at which the 
court should look, in deciding whether the interference is justified. 
Damaging interference should be permitted only where it may 
contribute directly to the result which the defendants are entitled: 
to attain. It should not be enough that some possible benefit 
may come to them at some uncertain future time. They should 
be permitted to interfere for the purpose of procuring the plain-: 
tiffs’ discharge in order to obtain their places, of procuring others to 
refuse to work for the defendants’ employer at lower wages than the: 
defendants are willing to accept, or of procuring others not to buy 
of the plaintiffs if these others will thereupon naturally buy of the’ 
defendants. They should not be permitted to interfere for the 
purpose of extorting money which there is no obligation to pay, 
of inducing men to join their union, or of punishing them for 
disobedience of its rules. It is competition which furnishes the 
justification, but competition in its more limited sense. Interfer- 
ence with the plaintiff cannot be permitted for the purpose of 
inducing or compelling him to do something, merely because the 
defendants honestly believe that mankind or a large part of man- 
kind will thereby be bettered. ' 
If a person’s object is one which may justify some interfer- 
ence with another’s freedom in trade or labor, yet the interfer- 
ence must be by means which are justifiable. It is apparent that 
interference by physical violence is not permissible. Perhaps it is 
safe to say the same of any act which is intrinsically a tort. The 
more troublesome question is where the acts of interference are 
in themselves lawful, and become wrong, if at all, only because 
they are a means of interference with the freedom of the plaintiff 
trader, or laborer. 
It seems that combination for a lawful object is not of itself an 
unlawful means. It may, however, in some cases turn mere 
persuasion into practical compulsion, intimidation, or molestation. 
Except in these cases, it is the acts done in combination which 
give it its character. However, there may be unjustifiable acts 
done in forming the combination. It is frequently said that any 
one person may refuse to work except on terms agreeable to him, 
and that any number of persons may combine to do the same. 
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This is true in a measure; but yet the first act of interference may 
come in the formation of the combination. Where one man 
refuses to work for the plaintiff, he does not interfere with the 
plaintiff's freedom of trade, because interference presupposes that 
there is some one who might trade with the plaintiff if the de- 
fendant did not persuade or prevent him from doing so. The 
defendant does not interfere with the plaintiff’s trade. He merely 
does not trade with him. So there is no interference where a 
number of men coincidently refuse to work for the plaintiff. 
Hence no justification is required. As soon, however, as one-half 
of the combination persuades the other not to work, there is an 
interference, not by the whole but by the first half. Then a justi- 
fication must be found.? 

A union leader who orders a strike is usually by prior choice 
the agent of the employees, and acts on their behalf. If so, his 
act:in ordering a cessation of labor is not an interference, if their 
act in ceasing would not be; but if he acts not as their agent, but 
influences them to cease, he interferes, and a justification must be 
found. What is true of the combined ceasing to labor, is true of 
the combined ceasing to employ, buy, or sell. Hence, the mere 
refusal of the defendants in combination to deal with the plaintiff 
is usually something which requires no justification; but if one 
induces another to refuse, there is interference which does require 
a justification. 

Carew v. Rutherford® is very near the dividing line. The 
defendants left the plaintiff's employ in combination. It may be 
doubted whether so much would constitute an interference; but 
other employees, not members of the defendants’ association, also 
left. The court treats the act of the defendants as combining to 
induce others not to labor for the plaintiff, and intimates that men 
may combine not to labor. It is not left entirely clear, however, 
whether the court would or would not have regarded the defend- 
ants’ conduct as tortious if it had been limited to acting upon the 
members of their own association in pursuit of one of the objects 
for which it was formed. 

The most innocent means of interference is persuasion. This 
may be of at least two kinds, namely, that which directly affects 
the commodity or labor in dispute, and that which does not. 


1 Delz v. Winfree, 80 Tex. 400. 
2 Consider Carew v. Rutherford, 106 Mass. 1. 
8 106 Mass. 1. 
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Where employees singly or in combination withhold their labor 
from the plaintiff in an effort to get higher wages, they should be 
permitted by peaceable means to persuade other laborers not to 
take their places; and probably it would be so held generally. 
Such persuasion, if successful, directly affects the value of the 
defendant’s labor, as it lessens the supply. The same is true 
conversely where the defendants are employers seeking to reduce 
wages. So defendants seeking to lower the price of materials or 
to raise the price of products, should be permitted to persuade 
other buyers in the one case, or sellers in the other, not to buy 
of the plaintiff or not to sell to him. All such persuasion directly 
affects the immediate supply or demand for the defendants’ labor 
or wares, 

Where employees withhold their labor from the plaintiff, and 
for the purpose of inducing him to accede to their demands, 
persuade his customers not to buy of him until he surrenders, 
they do something which is foreign to the labor which is in dis- 
pute. Such persuasion should not be permitted. It either ac- 
complishes nothing, or else becomes momentous enough to be a 
subtle kind of coercion. This view may not be favored, however, 
and is in conflict with the language of some opinions.!_ The rule 
should be the same in the converse case, z. ¢., where the em- 
ployer persuades provision dealers not to sell to the employee 
until he submits to lower wages. 

The distinctions between the kinds of persuasion described in 
the preceding two paragraphs, is crudely expressed as the differ- 
ence between a peaceable strike and a peaceable boycott; but 
both of these words are too uncertain of meaning to be either 

helpful or safe.? 

_ Although the laborer may be permitted to persuade others not 
to deal with his employers, he cannot influence them by physical 
intimidation, molestation, or coercion, or by threats of these. 
Threats are sometimes called a prohibited means, but it seems 
obvious that the threat must get its character from the act threat- 
ened. If such act is a permissible means of interference, then 
so is the threat of it; and the converse is true. 

When the intimidation, molestation, or coercion is not physical, 
the case is not so clear. The tendency seems to be, and rightly 


1 Plant v. Wood, 176 Mass. 492; Vegelahn v. Guntner, 167 Mass. 92. 
2 Arthur v. Oakes, 63 Fed. Rep. 310. 
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so, to treat interference by such means as unjustifiable. What 
constitutes moral coercion, intimidation, or molestation is another 
troublesome question. When, as in Quinn v. Leathem, a customer 
is threatened in substance with the entire cessation of his business 
if he buys of the plaintiff, he still is free to buy of the plaintiff 
if he wishes. His choice is not, however, free in the same sense 
that it is when he decides between the wares of the plaintiff and 
those of another dealer, on account of their relative value to 
him. 

In Vegelahn v. Guntner,! the opinion of the majority seems to 
discountenance conduct which makes employment unpleasant or 
intolerable, or amounts to moral intimidation, such as exists in 
picketing or patrolling; and in Plant v. Wood,? the same is true 
of acts which take away the free will of the customer. Mr. Justice 
Holmes dissents in both cases. Of course in the latter case the 
object as well as the means is held to be wrong. 

In Temperton v. Russell,? there are intimations that the com- 
bined persuasion of third persons not to buy is a wrongful means. 
Here also the object is wrong. But in Scottish Cooperative- 
Company v. Glasgow Fleshers’ Trade Association, where the 
object was a proper one, it was held permissible to induce a 
third person not to sell to the plaintiff by a threat that the 
defendants in combination would otherwise refuse to buy. 

If the defendants threaten to cease purchasing from a seller 
unless he refuses to sell to the plaintiffs, it would seem that the 
defendants do not coerce the seller They give him a choice 
between two things of the same kind, which are the very sub- 
jects of the competition, namely, —the plaintiffs’ trade and the 
defendants’ trade. If the latter is much more valuable than the 
former, the seller’s selection will be affected thereby; but thus. by 
the intrinsic worth only of the thing chosen, and not by a fear of 
unrelated consequences. The case is similar where the plaintiffs 
and defendants are competing sellers, employers, or laborers. 
The defendants’ threat to cease selling, employing, or laboring, 
leaves the third person a choice which is affected by nothing but 
the comparative value of competing things of a like kind. — 


1 167 Mass. 92; consider Taff Vail R. R. Co. v. Amalgamated Society of Ry. 
Servants, in King’s Bench Div. of High Court of Justice, Dec., 1902. 

2 176 Mass. 492. 

[1893] 1 Q. B. 715. 

# 35 Sc. L. R. 645. 5 Macauley v. Tierney, 19 R. I. 255. 
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Where the object is proper, there is a difference of opinion as 
to whether a refusal in combination to labor for a third person, or 
to buy of him for the purpose of inducing him not to trade with 
the plaintiff, is a permissible means. As a practical matter this 
usually destroys the freedom of the third person to choose. If 
interrogated, the most common form of answer would be that he 
was “afraid” to buy orto employ. The defendant should not be 
permitted to produce such a condition in fact. 

In Allen v. Flood, there was a difference of opinion as to 
whether this amounted to coercion. If there is such a thing, this 
would seem to be moral coercion. Of course this kind of fear 
is not created by every strike or boycott. Its magnitude is of 
importance. If the case is such that the courts will say that it 
is permissible to interfere by persuasion but not by coercion, it 
would seem proper to test the propriety of the means employed, 
by the effect which they will naturally produce upon the ordinary 
man. If the strike or boycott threatened will override his free- 
dom of choice, it should not be permitted. Here the element of 
combination is important, not because it makes the act that of 
several, but because it makes the act more forceful. The threat 
of withdrawal of custom by the farriers of a country town should 
not be given a larger effect than a similar one uttered by the 
United States Steel Corporation, although the latter is a single 
entity. 

While the combined withdrawal of labor or of custom from the 
plaintiff by the defendants does not ordinarily constitute an inter- 
ference, it has been held that there may be features of such a 
combination which differentiate it from the ordinary, and thus 
present a case of interference by coercion. In Boutelle v. Mair,! 
the defendants in combination imposed fines on members dealing 
with non-members. As a result, no one would deal with the 
plaintiff, not a member. This was held unlawful, as the enforce- 
ment of the will of the majority of the association upon the 
minority by means of fines and penalties made the withdrawal of 
custom not voluntary, but induced by intimidation. The court 
considered that the concert of action having been obtained by 
coercion, was not made lawful by the fact that the members of 
the association had originally agreed to the passage of the coer- 
cive rules. In Mantell v. White, on very similar facts, the Superior 
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Court of Massachusetts ordered a verdict for the defendants. Ex- 
ceptions to this ruling were argued in the Supreme Judicial Court 
in December, 1902. 

It is regarded lawful and proper to combine to keep trade 
within the membership of the combination. Obviously members 
so agreeing should keep their agreements. If they do, the plain- 
tiff sustains his damage, but has sustained no injury. It would 
seem that the addition of provisions for fines, and expulsion for 
breach of agreement, is a reasonable means of compelling the 
members to do what they ought to do any way, namely, to do as 
they agreed. Then a fine levied pursuant to previous agreement 
is not a coercive measure. The freedom of choice thereby at- 
tacked was voluntarily surrendered in advance. 

An element of moral coercion is introduced if the membership 
in the combination or acquiescence in the non-trading agreement 
was not voluntary originally. This may be not infrequently the 
case. Coercion in this form should not be permitted. 

It should not be overlooked that furthering the defendants’ in- 
terests will not justify them in inducing a breach of contract. 

The conflicting rights of trade and labor are too many to be 
dealt with exhaustively in an article of permissible length; and 
the present one is intended as suggestive merely. The cases in 
the footnotes are not offered as supporting the text, but as bearing 
on it. 

With numerous qualifications, this may be asserted as the better 
view, namely, —— where a man, or combination of men, refuses to 
deal with a plaintiff, there is no interference with the latter’s freedom 
in trade or labor. Where a man, or combination of men, inten- 
tionally induces a third person not to deal with the plaintiff, and 
thereby causes him damage, there is an interference with the 
latter’s right to freedom in trade or labor, and a tort has been 
done him, unless the interference is justified. It is justified only 
if the defendants have interests which may reasonably be served 

thereby, or act for the interests of others whom it is proper that 
they should so serve, and the interference is by means which are 
permissible. Means are not permissible which deprive the third 


person of the exercise of free will. 
Edward F, McClennen. 


Boston, December 26, 1902. 
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THE NEGOTIABLE INSTRUMENTS LAW — 
NECESSARY AMENDMENTS. 


HE Negotiable Instruments Law has been enacted in twenty 
states and the District of Columbia. There is reason to 
believe that it would have been adopted in some other states but 
for the criticisms of several of its provisions in earlier numbers of 
this REvIEW.' In the American Law Register for August, Sep- 
tember, and October there is a series of articles by Mr. Charles L. 
McKeehan upon “The Negotiable Instruments Law — A Review 
of the Ames-Brewster Controversy.” Whether readers agree or 
disagree with the reviewer’s conclusions, all must recognize his abil- 
ity, impartiality, and knowledge of his subject. This year most of 
the biennial legislatures meet, and attempts will be made to secure 
the enactment of the new code in additional states. It is quite 
possible that attempts will also be made to amend the Law in some 
states which have adopted it. 

It is not the object of this paper to reiterate in detail former 
criticisms upon the new code. But, inasmuch as the reviewer of 
the Ames-Brewster controversy sustains the greater part of these 
criticisms,’ it seems worth while to point out that the most serious 
defects in the new code are in those sections in which the codifiers 
departed from the model of the English Act, and to call attention 
to two sections in which the defects, though common to both Acts, 


1 14 Harv. L. REv. 241, 442; 15 Harv. L. Rev. 26. These criticisms and the 
replies thereto by Judge Brewster in to Yale L. J. 84; 15 Harv. L. Rev. 26 together 
with a letter from Mr. Arthur Cohen, Q. C., to Judge Brewster, and the text of the 
Negotiable Instruments Law have been published in a pamphlet by the Harvard Law 
Review Publishing Association. 

2 41 Am. L. Reg. 3, 499, 561. 

8 It is right to say that Mr. McKeehan has convinced the writer that his first ob- 
jection to § 49 is fully met by the suggestion that the indorsement required of the 
transferor might in certain cases be a qualified indorsement. If the American courts 
would follow the Scotch precedent of Hood v. Stuart (Court of Sess. March 20, 1870) 
in which case the assignee of the accommodated payee was allowed without the aid of 
the latter’s indorsement to charge the accommodating acceptor, his second objection 
to that section would disappear also. He must dissent, however, from Mr. McKeehan’s 
view that the case of accommodation and the case of fraud are to be treated in the same 
manner. The reason for the distinction is clearly pointed out in the Scotch case. 
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not only change well-established American law, but also threaten 
serious injustice. 

The sections that would be wisely amended by making them 
uniform with the English Act are eight, namely, 20, 40, 65-4, 
119-4, 120-3, 120-5, 120-6, and 137. The other two are sections 
124 and 186. 

SECTION 20 makes an agent, who signs his principal’s name 
without authority, liable on the instrument. The decisions and text 
writers are almost unanimous against this doctrine,! which arbitra- 
rily imposes upon the parties a contract which was not in the con- 
templation ofanybody. It may work, too, very unjustly. It is right 
thaf the agent should be held to warrant his authority to act as 
agent, and made to answer to the other party for damages suffered 
by reason of his not getting the principal’s obligation But to make 
the ostensible agent liable for the face of the instrument, when the 
contemplated principal was insolvent, would give the holder unjust 
enrichment and impose an undeserved penalty upon such agent.? 
To amend this section, strike out in the fourth line the words “ if he 
was duly authorized.” 

SECTION 40. Section 8-3 of the English Act, of which Sections 
Q-I and 9-5 are a reproduction, was intended to supersede the 
doctrine of Smith v. Clarke,? by which an instrument indorsed in 
blank continued negotiable although subsequently indorsed spe- 
cially. But Section 40 revives Smith v. Clarke by enacting that 
“where an instrument, payable to bearer, is indorsed specially, it 
may nevertheless be further negotiated by delivery.” Mr. McKee- 
han endeavors to save this section by reading into it before the 


1 Hall v. Crandall, 29 Cal. 567; Lander v. Castro, 43 Cal. 497; Taylor v. Shelton, 
30 Conn. 122; Duncan z. Niles, 32 Ill. 532; Seeberger v. McCormick, 178 III. 404, 417 ; 
Thilmany v. Iowa Co, 108 Iowa 357, 363; Noyes v. Loring, 55 Me. 408; Bartlett v. 
Tucker, 104 Mass. 336; Sheffield v. Ladue, 16 Minn. 388; Cole v. O’Brien, 32 Neb. 68; 
Patterson v. Lippincott, 47 N. J. Law 457, 459; White v. Madison, 26 N. Y.117; Miller 
v. Reynolds, 92 Hun 400; Delius v. Cawthorn, 2 Dev. 90; Bryson v. Lucas, 84 N.C. 
680, 683; Trust Co. v. Floyd, 47 Oh. St. 525; Hopkins v. Mehaffy, 11 S. & R. 126 
(semble) ; Story, Ag. (9th ed.) § 764 a; Mechem, Ag. § 550; Huffcut, Ag. § 230; Rein- 
hard, Ag. § 307. 

In two or three states an agent who without authority signs ‘ A. B. agent for C. D,’ 

_is held liable on the instrument, everything after his own signature being ignored. 
Byas v. Doores, 20 Mo. 284; Weare v. Gove, 44 N. H. 196. But no case has been 
found in which A. B. signing simply the name of ‘C. D.’ was charged on the instrument. 

2 Re Nat. Co., 24 Ch. Div. 367, 372, 375. 

3 Peake, 225. 

4 Chalmers, Bills of Exch. Act (sth ed.) 24; Mr. Cohen’s letter, 15 Harv. L, 
REV. 37. 
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word “payable” the word “ originally.”1 But this is inadmissible. 
Instruments payable to bearer are defined with great care in Sec- 
tion 9 as including several species of instruments. Wherever the 
generic term is used without qualification in another section, it can- 
not be limited to one of the species.2, Furthermore, Mr. Crawford, 
the draughtsman of the new code, in his note to Section 40 cites 
Smith v. Clarke as if still law. So do the other commentators 
upon the Act.2 Mr. McKeehan’s suggestion is also opposed to 
the interpretation given to this section by Judge Brewster, the 
Chairman of the Committee on Uniform Laws. Section 40 should 
be expunged. 

SECTION 65-4 introduces the novel distinction that a transferor 
by delivery is a warrantor of title and genuineness only to his im- 
mediate transferee while the similar warranty of the indorser 
without recourse runs to all subsequent holders. There is no 
authority for this arbitrary distinction The only decision on 
the point is against this distinction. : 

Another new and unfortunate distinction is introduced by sub- 
section 4, by which the transferor of an instrument void for usury 
is not liable as a warrantor, unless he was aware of the usury, 
whereas the transferor of an instrument void for coverture or void- 
able for infancy is liable as a warrantor, although he was ignorant of 
the coverture or infancy. This distinction is due to the anomalous 


_ 1 41 Am. L. Reg. 461. 

2 Section g-1 reads: “The instrument is payable to bearer when it is expressed 
to be so payable.” Mr. McKeehan understands this section to mean only instruments 
originally payable to bearer. Such was formerly the opinion of the writer. 14 HARV. 
L. REv. 246. But clearly it must apply to an instrument originally payable to order 
and indorsed by the payee expressly ‘“‘ Pay to bearer.” Whether, therefore, an instru- 
ment is payable to bearer under each of the paragraphs of Section 9 would seem to 
depend upon the form of the instrument, not at the time of its creation, but at the 
‘moment of inspection. An instrument originally payable to order may become pay- 
able to bearer by an indorsement to bearer or by an indorsement in blank, and con- 
versely an instrument originally payable to bearer may cease to be so payable by a 
special indorsement. 

8 Norton, Bills & Notes (Tiffany’s ed.) 116; Huffcut, Neg. Inst. 24; 17 Bank. 
L, J. 12 and 775; Selover, N. I. L. 189 n. 78, citing cases like Smith v. Clarke. 

* The New York cases cited by Mr. McKeehan in 41 Am. L. Reg. 567, n. 12, in which 
an indorser without recourse was held to be incompetent to testify in an action by a 
remote holder against the maker, lend no support, it is submitted, to the notion that 
such an indorser was liable to the remote holder. He was incompetent even if not 
liable directly to the plaintiff, for if the plaintiff failed to charge the maker, he might 
proceed against his transferor, and the latter against his predecessor, and so ultimately 
the indorser without recourse might be sued by his immediate transferee. 

§ Watson v. Chesire, 18 Iowa 202. 


17 
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decision in Littauer v. Goldman,! and the anomaly, already con- 
demned in other jurisdictions,? should not be perpetuated in the 
Negotiable Instruments Law. In one class of cases the transferor’s 

warranty is rightly limited by his knowledge of the facts at the time 

of transfer. If the instrument is not collectible by reason of the 

insolvency of prior parties, he warrants only his ignorance of such 

insolvency. Section 65 should be amended so as to read as 

follows : 

“Every person negotiating an instrument by delivery merely, 
or by indorsement, with or without qualification, warrants to his 
immediate transferee, 

“1, That the instrument is genuine and in all respects what it 
purports to be. 

“2, That he has a good title to it. 

“3, That it is subject to no real defense, and, if the transfer is 
after maturity, that it is subject to no personal weir in favor of 
any party to the insti ument. 

“4. That he has no knowledge of any fact which impairs its 
collectibility.” 

Because of the amendment of Section 65, Section 66 should also 
be amended by cancelling everything after “ qualification” in the 
first line to “ engages” in the sixth line. 

SECTION 119-3 provides that a negotiable instrument is discharged 
“by any other act which will discharge a simple contract for the 
payment of money.” The acceptance of a chattel in satisfaction 
of an unmatured simple contract claim discharges it. Therefore 
such a satisfaction of a note before maturity must, according to this 
provision, discharge the note. This is a startling innovation, and 
doubtless to no one more surprising than to the framers of the Act. 

Mr. McKeehan recognizes the justice of the criticism upon this 
section. The provision should be cancelled. It would be useless 
even if it were not mischievous. 


172N. Y. 506. 
2 Wood v. Sheldon, 42 N. J. Law 421, 424; Meyer v. Richardson, 163 U. S. 385, 
II, 412. 
. 8 Cine cited in Chalmers, Bills of Exch. Act (sth ed.) 195, n. 1. See also Gordon 
v. Irvine, 105 Ga. 144; Brown v. Montgomery, 20 N. Y. 287 (seller of post-dated check 
knew that another check of drawer had just been dishonored). 
4 The words “ impairs its collectibility” seem to be preferable to “render it value- 
less,” the words of the Negotiable Instruments Law. The warranty should attach, if 
the instrument is worth fifty cents on the dollar. But such an instrument is not 


valueless. 


§ 41 Am. L. Reg. 573. 
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SECTION 120-3. “A person secondarily liable on the instru- 
ment is discharged: — By the discharge of a prior party.” If 
the word “ discharge ” is to receive its natural interpretation, stand- 
ing as it does without any qualification, it must mean any kind of 
discharge whether by act of the parties or by operation of law. 
One secondarily liable would be discharged, therefore, if any prior 
party should be discharged by the Statute of Limitations, or if any 
prior indorser should be discharged by the holder’s failure to give 
him due notice of dishonor, and, in jurisdictions where joint obli- 
gations are not made joint and several by statute, the death of a 
surety co-maker would discharge all subsequent parties. A pro- 
vision producing such results is a legal monstrosity. The defenders 
of this sub-section say that it applies only to a discharge by act of 
the parties. But Mr. Crawford in his note to this provision states 
that an indorser is discharged if the claim against the maker is 
barred by the Statute of Limitations.' The same view is advanced 
by the commentator in the Banking Law Journal? If a holder 
appoints an indorser his executor, the law, regardless of the inten- 
tion of the parties, discharges all subsequent indorsers.? Is this a 
discharge by operation of law or by the act of the parties? 

But even if the operation of the sub-section is limited to a dis- 
charge by the parties, it is mischievous. It would discharge the 
accommodated indorser if the holder, with knowledge of the accom- 
modation, should release the accommodating maker. Judge Brew- 
ster concedes this. All possible mischief would be avoided and no 
loss suffered by cancelling this sub-section. 

SECTIONS 120-5 and 120-6. No elasticity of interpretation 
can correct the errors of these sub-sections. They declare in 
effect that a release or the giving of time to an accommodation 
acceptor or maker will discharge the accommodated drawer or 
indorser, and thereby overturn well-established doctrines of Surety- 


1 Crawf. Ann. N. I. L. (2d ed.) 108. It appears from this note that this sub-section 
was inserted to bring about this very result. 

2 19 Bank. L. J. 402. 

8 Jenkins v. Mackenzie, 6 Up. Can. Q. B. 544; 4 Am. & Eng. Enc. of Law (2d ed.) 
506, n. 6. 

‘It has been suggested that “principal debtor” in Section 120-5 may not be 
synonymous with “ party primarily liable.” But as the “ principal debtor” is con- 
trasted with the “party secondarily liable” the words must be used in the sense of 
“ party primarily liable.” Obviously the release in Sub-Section § and the giving of 
time in Sub-Section 6, in which the words “ principal debtor” do not occur, are in- 
tended to have the same operation. See Mr. McKeehan’s observations in 41 Am. 
L. Reg. 
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ship. These inaccurate statements of the law of Suretyship should 
be eliminated. 

SECTION 137, treating a destruction or a withholding of a bill by 
the drawee as an acceptance, is worse than the writer at first sup- 
posed. He criticised it as objectionable in point of form. Mr. 
Cohen, in his letter to Judge Brewster,! and Mr. McKeehan ? have 
made it clear that the section is erroneous in principle. If the 
_ drawee of a three months bill presented to him for acceptance 
should, in a fit of anger at the drawer’s presumption in drawing 
upon him, refuse to accept it and throw it in the fire, the holder, 
under this section, would have no remedy on the instrument against 
the drawer either on the bill or for the consideration for which the 
bill was given until after its dishonor by non-payment. As Mr. 
Cohen says: ‘“ This is not in my opinion the law, and ought not to 
be the law.” This section should be expunged. 

Each of the amendments thus far recommended would remove a 
difference between the English and American codes. It remains 
to consider two sections whose amendments would introduce a 
difference between the two codes. 

SECTION 124. By the English decisions a material alteration of 
an instrument, even by a stranger, nullified it. The American 
courts, deeming the English precedents repugnant to justice, de- 
clined to follow them, and decided that the holder should not 
forfeit his rights because of this wrongful act of a stranger. The 
Bills of Exchange Act codified the English decisions. The Ne- 
gotiable Instruments Law, instead of codifying the American 
decisions, abandoned them, and restored the medieval doctrine 
of forfeiture. Other things being equal, uniformity between the 
American and English law is to be encouraged. But where it is 
a choice between uniformity and justice, American legislators 
ought not to hesitate to sacrifice uniformity. Upon the point of 
justice in this case the words of Mr. Justice Story may be cited: 
“ The old cases proceeded upon a very narrow ground. It seems 
to have been held, that a material alteration of a deed by a stranger, 
without the privity of either obligor or obligee avoided the deed; 


1 15 Harv. L. REv. 38. 

2 41 Am. L. Reg. 583. 

8 This section is objectionable for another reason. A drawee, who destroys the 
instrument, is properly liable to the holder for its collectible value, as in any case of 
conversion of a bill. But the fictitious acceptor, under this section, must pay the 
payee the face value of the bill, although the drawer is hopelessly insolvent. 
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and by parity of reasoning the destruction or tearing off the seal 
either by a stranger or by accident. A doctrine so repugnant to 
common sense and justice, which inflicts on an innocent party all 
the losses occasioned by mistake, by accident, by the wrongful acts 
of third persons, or by the providence of Heaven, ought to have 
the unequivocal support of unbroken authority, before a Court of 
law is bound to surrender its judgment to what deserves no better 
name than a technical quibble.”! The section should be amended 
by adding after the word “altered” in the first line the words “ by 
the holder.” It is believed that it would be advisable also to insert 
before the word “ materially” in the first line the words “ fraudu- 
lently and.” 

SECTION 186 together with Section 89 provides that the drawer 
of a check is absolutely discharged by the holder’s failure to give 
him due notice of its dishonor although the laches has not caused 
any loss to him. This section changes well settled law, and for the 
worse. Fortunately cases presenting the facts here supposed are 
not likely to be frequent. But this will be small consolation to the 
particular plaintiff when the case does arise. 

To sum up, Sections 20, 65-4, 119-4, 120-3, 120-5, 120-6, and 
137 are obnoxious to these three objections. They introduce un- 
necessary distinctions between the English and American codes. 
They nullify generally established and well-approved doctrines of 
the American and English courts. They are sure to provoke 
needless litigation and to cause much injustice. 

~ Section 40 is open to the first and third objections, and further- 
more nullifies the wholesome innovation of Section 9-5. 

Section 186 is opposed to the American and English precedents 
and is doubtless due to an inadvertence of the American and 
English codifiers. 

Section 124 is a return to archaic formalism, and the language 
of Judge Story, already quoted, fittingly describes its injustice. 

The writer retains his conviction that it is wiser to have no code 
at all than to adopt the Negotiable Instruments Law in its present 
form. If, on the other hand, this law should be amended as sug- 
gested in this paper, the sooner it is enacted throughout the Union, 
the better. 

J. B. Ames. 


1 U.S. v. Spalding, 2 Mas. 478, 482. 


See the similar remarks by Beasley, C. J., 
in Hunt 'v. Gray, 35 N. J. Law 227, 233. : 
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CONFLICT OF LAWS.—SUBSTANCE OR OBLI- 
GATION OF CONTRACT DISTINGUISHED 
FROM REMEDY. 


cy. of the most puzzling of the many difficult points that be- 

set the student of the Conflict of Laws is that of determining 
whether a particular question forms part of the substance or obli- 
gation of a contract, to be governed by the /ex /oci, or whether it 
is one of remedy merely, to be controlled by the /ex fori. Fre- 
quently the two draw so close together that it becomes an intricate 
problem to ascertain whether the /ex /oci or the /ex fort should be 
applied. 

The purpose of this article is to propose a test by the applica- 
tion of which such problems may be solved, though no attempt 
will be here made to discuss the principles which determine what 
is the proper /ex /oct in a given case. _ 

The substance or obligation of a contract embraces all the rights 
and liabilities that result expressly or impliedly from the agree- 
ment and understanding of the parties— everything within the 
view and intention of the parties when they enter into their contract. 
It is always and necessarily an implied part of the undertaking of 
the parties to a contract that the substance or obligation of that 
contract shall not be increased nor diminished nor impaired in any 
degree without their mutual assent, for that would be to create a 
new contract between them to which they have not agreed. 

Directly opposed to this are the mere matters of remedy, which 
do not arise until a remedy is sought to enforce the contract after 
breach, and which were not within the contemplation of the parties 
when they contracted. 

The latter questions are always controlled by the /er fori, the for- 
mer by the proper law governing the contract — lex loci contractus. 

After a contract is made, any requirement that the promisor 
should do more than he had originally agreed to perform increases 
the obligation of the contract, while the obligation is diminished or 
impaired by any requirement that he should do less than he origi- 
nally agreed to perform, or which deprives the promisee of the 
power to enforce performance in accordance with the original inten- 
tion of the parties, expressed or implied. 
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From these elementary principles may be deduced the criterion 
by which to ascertain whether a particular inquiry relates to the 
substance of the contract or to the remedy merely. 

Since, as has been shown, it is always an implied part of the 
parties’ undertaking that the obligation of their contract shall 
neither be increased nor impaired without their mutual assent, and 
since the /ex fori controls only if the point to which the /ex for re- 
lates is a matter of remedy, not of obligation, the criterion given 
below follows as a logical corollary. 


CRITERION. 


Suppose the legislature of the /ocus contractus to enact the law 
of the forum, making it applicable to the existing contract. Ifthe 
result is that the obligation of the contract is either increased or 
impaired thereby, then the point to which the law of the forum re- 
lates is part of the obligation or substance of the contract, and is 
not merely a matter of remedy, and the /er /oct, not the /er fori, 
should control. If, on the other hand, the result is that the obli- 
gation of the contract is not at all affected, being neither increased 
nor diminished, then the inquiry relates to a matter of remedy 
only, and the /ex fori should govern. 


APPLICATION OF CRITERION. 


We shall omit from our consideration all those cases where the 
validity of the contract is called in question by either law, though 
it would be easy to show by the application of this criterion that if 
the contract is void either by the proper law of the contract or by 
the law of the forum, the question as to its validity can never be re- 
garded as a matter of remedy, but is always matter of substance, 
since the retrospective enactment in the /ocus contractus of a law 
identical with the /ex fori must always, in such a case, either in- 
crease or diminish the promisor’s obligation. It is proposed here 
to discuss only those cases where the validity of the contract is 
unquestioned. 

There are numerous instances in which the courts have ex- 
perienced great difficulty in deciding questions of this sort, which 
might for the most part have been determined readily enough if 
this test had been employed. 

In Ruhe v. Buck,! the Missouri court was divided upon the ques- 


1 124 Mo. 178, 25 L. R. A. 178. 
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tion whether a law of the forum related to the remedy or to the obli- 
gation of the contract in suit. The contract (to pay money) was 
made in Dakota by a married woman, and was payable there. The 
Dakota law permitted her to contract and to sue and be sued as if 
she were unmarried. She owned land in Missouri which the Da- 
kota creditor sought to attach. By the law of Missouri (/ex fori) a 
married woman (for thé purposes of this case) was competent to be 
sued personally, but her property could not be attached. The 
question was whether the particular remedy of attachment related 
to the obligation of the contract (to be governed by Dakota law) 
or to the remedy merely (in which case the law of Missouri 
would control). ; 

The majority of the court decided in favor of the Missouri law, 
but there was a strong dissenting opinion. The application of our 
formula would show the decision of the majority to be correct. 
For suppose the Dakota legislature, after the contract was made, 
had passed a law similar to that of Missouri, making it applicable 
to the contract, that is to say, had deprived the creditor of his 
right to attach the debtor’s property, leaving his other remedies 
against her untouched, this would neither have impaired nor in- 
creased the obligation of her contract. 

In Baxter Nat. Bank v. Talbot,? an action was brought in Massa- 
chusetts against the indorser of a note, indorsed in Vermont to the 
plaintiff, and payable there. At the time of the indorsement there 
had been an oval agreement between the indorser and the indorsee 
(the plaintiff ) that the former should be liable upon the indorse- 
ment only to the extent of a certain fund in his hands. By the 
law of Massachusetts (/ex fori) evidence could not be introduced 
of this contemporaneous oral agreement to alter the absolute lia- 
bility imposed by the indorsement. By the law of Vermont (where 
the indorsement was made and the note payable) a contract of in- 
dorsement was not absolute, but dependent upon the understand- 
ing of the parties, which might be proved by parol. It was insisted 
that this was a matter of evidence and remedy, to be controlled by 
the law of the forum, but the court held it to be part of the in- 
dorser’s obligation, to be governed by the law of Vermont. 

According to the test above laid down, this case was rightly de- 
cided. For if the Vermont legislature, after this indorsement had 
been made, had passed a law identical with that of Massachusetts, 


1 154 Mass. 213, 28 N. E. Rep. 163. 
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depriving the indorser of the right to show that his liability was 
limited only, the obligation of his contract would thereby be in- 
creased, that is, he would be bound to pay the face value of the 
note instead of merely the amount of the fund in his hands. 

Another example may be found in Downer v. Chesebrough.! 
In that case an action was brought in Connecticut against the in- 
dorser of a note, made and payable in New York, and there in- 
dorsed. It had been orally agreed between the indorser and 
indorsee that the indorsement was only for collection. By the 
New York law evidence of this agreement was not admissible. By 
the law of Connecticut (/ex fort) it was. The court enforced the 
law of Connecticut. Applying our test, let us suppose the New 
York legislature to pass a law, subsequent to the contract of in- 
dorsement, similar to the Connecticut rule, permitting the indorser 
to show the understanding under which the indorsement was made, 
namely, that it was merely for collection. This would neither 
increase nor diminish the obligation of the indorser, but would 
simply show what that obligation was. 

So in Hoadley v. Transportation Company.? In that case an en- 
gine had been consigned to the defendant at Chicago for transpor- 
tation to Lawrence, Massachusetts, but was destroyed by fire in the 
depot at Chicago through no fault of the defendant. The defend- 
ant had given a receipt excepting liability for loss by fire while in 
depot or in transit. By the law of Illinois, where the receipt was 
given, the mere acceptance thereof did not import assent to its 
conditions, without affirmative evidence of such assent; by Massa- 
chusetts law it did. The trial court held this to be matter of sub- 
stance, to be governed by the Illinois law, but the appellate court 
reversed the decision, and followed the law of Massachusetts. 

This is substantially like the last case, and upon an application 
of the test it will be seen that if the Illinois legislature had retroac- 
tively applied the law of Massachusetts to the contract, it would 
neither have increased nor impaired the real obligation, but would 
merely have determined what that obligation was. 

In the recent case of Atwood v. Walker,’ action was brought in 
Massachusetts upon a contract made in New York to convey land 
situated in Massachusetts. It was held that the measure of dam- 
ages for the breach of the contract was a part of the obligation of the 


1 36 Conn. 39, 4 Am. Rep. 20. 
_ 2 115 Mass. 304. 
* 61 N. E. Rep. 58 (Mass.). See also Dike v. R. R. Co., 45 N. ¥. 113. 
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contract, to be determined by the law of New York, — not a mere 
matter of remedy, to be controlled by the dex fort. An application 
of our criterion would seem to work out the same result. For 
there can be little doubt that if the legislature of New York had 
passed a retroactive statute altering the measure of damages so as 
to require the promisor to pay less damages than he would have 
been obliged to pay under the original law, the obligation of the 
contract would have been thereby impaired; and if, under the new 
law, he should be obliged to pay more, his obligation would be 
increased.! 

In Succession of Cassidy,? Henry Cassidy sold in Louisiana cer- 
tain lands situated in Texas, with covenants of general warranty, 
to Horace Cassidy, who sold them in Texas with like covenants 
to the plaintiffs, who, having been evicted by title paramount, 
sued the estate of Henry Cassidy in Louisiana upon his general 
warranty. By the law of Louisiana (/ex forz) suit could be brought 
upon such covenants only against the immediate grantor, bringing 
in remote vendors as parties. In Texas, the common law prevailed, 
by which an action for breach of covenant of title could be brought 
against any grantor in the chain of title. Upon the first hearing, 
the court decided that the question whether Henry Cassidy could 
be sued by a remote grantee was simply a matter of remedy. But 
upon a rehearing, it was held that it was part of the substance of 
the covenant. For if the Texas legislature had, after his convey- 
ance, made him liable only to his immediate grantee, it would have. 
diminished his obligation. 

In Garr v. Stokes,’ the defendant had made a contract in New 
York, by the law of which state he was not liable to civil arrest. 
Suit was brought in New Jersey, where he was proceeded against 
upon a capias ad respondendum. The defendant urged the law of 
New York, where the contract was made, as exempting him from 
civil arrest. But the court held that the New Jersey law (/ex fori) 
should control, since it was a matter of remedy. 

According to our formula, this case was correctly decided. 
For if the New York legislature, after the contract was made, 


1 Whether the last proposition is strictly true may depend upon the vexed question 
whether a promisor has the right to break his promise upon the payment of damages, 
or whether he merely has the power to do so. It is at least doubtful. 

2 40 La. Ann. 827, 5 So. Rep. 292. 

8 16 N. J. Law 404, 405. See also Wood v. Malin, 10 N. J. Law 208; Bullock v. 
Bullock, 51 N. J. Eq. 444, 27 Atl. Rep. 435 438; De la — v. bare I Barn. & 
Ad. 284, 20 E. C. L. 387. 
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had authorized an arrest to bring the defendant into court, such 
an enactment would neither have increased nor impaired the obli- 
gation of the contract. 

So also in case of a capias ad satisfaciendum. Thus in Wood- 
bridge v. Wright,! the question was whether upon a judgment for 
the plaintiff in Connecticut for goods sold and delivered in New 
York to the defendant, who was afterwards discharged from im- 
prisonment in New York under its insolvent laws, the execution 
should issue against the body of the defendent or against his 
goods and estate only. The court held that the execution should 
go against body as well as estate, in accordance with the law of 
Connecticut.. 

In Melan v. Fitz-James,? a bond was executed in France and 
sued on in England. The bond was understood, according to the 
law of France, to bind the property only, and not the person of the 
obligor. The defendant was arrested, according to English law, 
upon a capias ad respondendum, and applied for his discharge upon 
the ground that the law of France, where his contract was made, 
gave no such personal remedy, but only a remedy zz rem. Upon 
this state of facts the court held that the inquiry related to the 
obligation of the contract and that the French law should govern. 

If, after the contract (binding the property only) was made, the 
law of France had been altered so as to give a personal remedy, 
such as arrest, against the obligor, it would have increased the 
obligation of the contract, for it would have transformed what was 
previously an obligation zz rem only into an obligation ¢m personam 
as well as 7” rem. 

So, the ordinary statute of limitations (prescribing that after 
sO many years no action shall be brought), when pleaded in 
defense of an action upon a contract, is justly held to be a 
matter of remedy only, to be governed by the /ex fori, and that, 
too, whether. the period prescribed by the /er fori be shorter or 
longer than that prescribed by the /er /oci3 For (applying our 
test) a retrospective statute enacted in the /ocus contractus, either 
increasing or diminishing the period within which a suit may be 


1 3 Conn. 523. 

2 1 Bos. & Pul. 138. 

8 Story, Confl. L. §§ 576 et seg. Bank v. Donnally, 8 Pet. 361; Pritchard v. Norton, 
106 U. S. 124, 130; Great Western Tel. Co. v. Purdy, 162 U. S. 329, 339; Johnston ». 
R. R. Co., go Fed. Rep. 886; Burgett v. Williford, 56 Ark. 187, 19 S. W. Rep. 750; 
Obear v. Bank, 97 Ga. 587, 33 L. R. A. 384. 
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brought upon a contract, would neither increase nor impair the 
obligation of the contract, provided a reasonable period is per- 
mitted the promisee within which to enforce his claim.’ 

With respect to the point under discussion, cases involving the 
negotiability of notes have sometimes given rise to doubt as to 
the law which should properly govern. 

Suppose a note, made and payable in New York, where it is 
negotiable, and suit brought thereon by the holder against the 
maker in Virginia, where no note is negotiable which is not paya- 
ble at a banker’s office in Virginia. The maker pleads a set-off 
against the payee. Is the set-off a good defense? In other words, 
should the Virginia court apply the law of New York or the law 
of Virginia? 

The result reached by the application of our test is that it would 
be a matter of obligation, not of remedy, to be determined by the 
law of New York. For if, after the transfer of the note, the New 
York legislature should permit the maker thereof to plead equities 
arising between himself and the payee, it would impair the obliga- 
tion of the maker to the holder. The actual decisions have 
reached the same conclusion? 

But if we suppose thé case reversed, and the note to be non- 
negotiable in New York, but negotiable in Virginia (the forum), 
and suppose further that the New York legislature retrospectively 
takes away the right of the maker to plead set-off against the holder, 
such an enactment would neither increase nor impair the maker’s 
obligation. It would merely require him to prosecute his claim 
against the payee in a separate action. According to our criterion 
therefore this would be a matter of remedy only, to be controlled 
by the law of Virginia (/ex fori) and the set-off could not be 
pleaded. The weight of authority, it may be stated, is in favor 
of this view? 

Cases involving the statute of frauds have also sometimes caused 
the courts much trouble. 


1 Koshkonong v. Burton, 104 U. S. 668; Wheeler v. Jackson, 137 U. S. 245; 
Ludwig v. Stewart, 32 Mich. 27; Hart v. Bostwick, 14 Fla. 162. 

2 Pritchard v. Norton, 106 U. S. 124, 133; Wilson v. Lazier, 11 Gratt. (Va.) 477, 
482; Stevens v. Gregg, 89 Ky. 461, 12 S. W. Rep. 775, 776; Harrison v. Edwards, 12 
Vt. 648, 36 Am. Dec. 364. 

8 Pritchard v. Norton, 106 U.S. 124, 133; Midland Co. v. Broat, 50 Minn. 562, 52 
N. W. Rep. 972, 973; Bank v. Trimble, 6 B. Mon. (Ky.) 599. But see contra, Vermont 
Bank v. Porter, 5 Day (Conn.) 316, 5 Am. Dec. 157. See also Fuller v, Steiglitz, 27 
Ohio St. 355, 22 Am. Rep. 312, 317. 


] 


CONFLICT OF LAWS— CONTRACTS. 269 


If, for instance, an oral contract is made and is to be performed 
in Virginia, whose law provides that no action shall be brought 
upon such a contract unless it be in writing, and suit is brought 
thereon in Maryland, whose law does not require it to be in writ- 
ing, a question at once arises whether the action will lie in Mary- 
land. The answer depends upon whether the inquiry is a matter 
of obligation or of remedy. 

Applying our test, since a retroactive law passed in Virginia, per- 
mitting an action to be brought on the oral contract could neither 
impair nor increase the obligation of the promisor, the question is 
one of remedy, not of obligation, and the law of Maryland (lex 
fori) would control. This conclusion agrees with the weight of 
authority.! 

If the above case be reversed, and we suppose the oral contract 
to be made and to be performed in Maryland, while the suit is 
brought in Virginia, an application of our test shows that the in- 
quiry should then be regarded as pertaining to the obligation of 
the contract, not to the remedy. For if the legislature of Mary- 
land should retroactively provide that no action should be brought 
upon the oral contract, it would undoubtedly zmpazr the obligation 
of the contract. Many of the decisions favor this view,? but about 
as many hold the opposite, namely, that it is a matter of remedy? 

The English case of Leroux v. Brown ‘ is the leading case taking 
the latter view. The facts were that an action was brought in 
England upon an oral contract made in France, which was not to 
be performed within one year. The English statute of frauds pro- 
vided that no action should be brought upon such a contract unless 
it were in writing. The law of France contained no such pro- 
vision. The court held that the action would not lie in England, 
on the ground that it was a matter of remedy, to be governed by 
English law. It should be observed, however, as to this decision, 


1 See Downer v. Chesebrough, 36 Conn. 39, 4 Am. Rep. 29; Wolf v. Burke, 18 Col. 
264, 32 Pac. Rep. 427. The last case is one wherein the contract in suit was void un- 
der the statute of frauds of the forum, and therefore does not come within the scope of 
our discussion, but the opinion is instructive. But see contra, Cochran v. Ward, § Ind. 
App. 89, 29 N. E. Rep. 795. 

2 Baxter Nat. Bank v. Talbot, 154 Mass. 213, 28 N. E. Rep. 163; Miller v. Wilson, 
146 Ill. 523, 34 N. E. Rep. 1111, 1112; Cochran v. Ward, 5 Ind. App. 89, 29 N. E. 
Rep. 795- 

3 Leroux v. Brown, 14 Eng. L. & Eq. 247, 74 E.C. L. 800; Wolf v. Burke, 18 Col. 
264, 32 Pac. Rep. 427 ; Downer v. Chesebrough, 36 Conn. 39, 4 Am. Rep. 29; Hall vu. 
Cordell, 142 U. S. 116. 

4 14 Eng. L. & Eq. 247, 74 E. C. L. 800. 
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that the attention of the court was in large.measure directed to the 
question whether the statute of frauds zavalidated the oral contract 
or merely suspended the remedy. The decision goes in the main 
upon the theory that nothing is part of the substance of a contract 
unless it relates to the va/édity thereof. 

There is still another class of cases that has given the courts 
great difficulty, namely, those (usually garnishment cases) involv- 
ing exemptions of wages, etc. 

A citizen of Virginia, employed (we will suppose) by a railroad 

company, there contracts a debt. Wages are due to the debtor 
from the railroad company. The creditor attaches the wages due 
the debtor and garnishes the company in North Carolina. The 
debtor claims his wages as exempt under the law of Virginia. The 
North Carolina law exempts wages of those laborers only who are 
citizens of North Carolina (as is usually the case with such exemp- 
tion laws) or permits a /ess exemption than the /er loci or no ex- 
emption at all. Which law is to be applied ? 

Granting that the North Carolina court has proper jurisdiction 
of the ves in the attachment suit (7. ¢., of the debt), and employing 
our criterion once more, it is apparent that should the Virginia 
legislature abolish or diminish the debtor’s exemption in this case, 
the obligation of his contract would neither be increased nor im- 
paired. It would be merely a matter of remedy, therefore, and 
the law of North Carolina should control. And this conclusion is 
sanctioned by the weight of authority. 

E converso, if a case should arise wherein the law of the forum 
gives a greater exemption than that given by the dex /oct, it would 
seem that the exemption would then become part of the obligation, 
to be governed by the /ex oct. For if the /er /oct should retro- 
spectively increase the exemptions of the debtor, the obligation of 
the contract would be impaired; it being well settled that a state 
law, operating retroactively, which increases a debtor’s exemption, 


1 Mooney v. R. R. Co., 60 Ia. 346, 14 N. W. Rep. 343; Lyon vw. Callopy, 87 Ia. 
567, 43 Am. St. Rep. 896; Burlington, etc., R. R. Co. v. Thompson, 31 Kan. 180, 47 
Am. Rep. 497; Stevens v. Brown, 20 W. Va. 450; Carson v. R. R. Co,, 88 Tenn. 646, 
17 Am. St. Rep.g21; East Tenn. R. R. Co. v. Kennedy, 83 Ala. 462, 3 Am. St. Rep. 755; 
Wabash R. R. Co. v. Dougan, 142 Ill. 248, 34 Am. St. Rep. 74. In all these cases, the 
wages were not exempt at all under the law of the forum. In Morgan v. Neville, 74 
Pa. St. 52, there was an exemption in the forum, but less than in the /ocus contractus. 
But see contra, Singer M’f’g Co. v. Fleming, 39 Neb. 679, 42 Am. St. Rep. 613; Drake 
v. R. R. Co., 69 Mich. 168, 13 Am St. Rep. 382. These cases hold that the exemption 
is a matter of obligation, and should be governed by the /ex /oci, though there be no 
exemption in the forum. 
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impairs the obligation of the contract, and is violative of the fed- 
eral constitution.! 

The cases however have not generally made this distinction be- 
tween the greater and the /ess exemption permitted under the /er 
fori, but have either favored the law of the forum or the proper law 
of the creditor’s contract, independently of the relative amounts of 
exemption provided by the two laws respectively. 

In conclusion, it is to be always remembered that the state of the 
forum, being sovereign within its limits, has the power (if it chooses 
to exercise it) to substitute its own law for that of any foreign 
state, and wherever the intent of the legislature of the forum to do 
so is clearly manifested, no other course is open to the courts of 
that state save to obey the legislative will. 

Upon this ground, Leroux v. Brown,? and other cases of like 
kind, may be reconciled with the principles herein laid down. 


Raleigh C. Minor. 


UNIVERSITY OF VIRGINIA. 


1 See Edwards v. Kearzey, 96 U. S. 595. 
2 14 Eng. L. & Eq. 247, 74 E.C. L. 800; supra. 
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FRAUD AS AN ELEMENT OF UNFAIR 
COMPETITION. 


O branch of the law has undergone a more interesting de- 

velopment within the past fifty years than that which deals 
with the subject of unfair competition.’ “A court of equity,” 
remarks Judge Townsend in a recent case,? “keeps pace with 
the rapid strides of the sharp competitors for the prize of public 
favor and insists that it shall be won only by fair trade.” 

The general principle upon which one trader is granted relief 
against the sale of another trader’s goods in such a guise or with 
such distinguishing marks as to deceive the purchasing public 
into accepting them as the wares of the first trader, was long 
ago stated by Lord Langdale, M. R.:® 


“T think that the principle on which both the courts of law and of equity 
proceed in granting relief and protection in cases of this sort is very well 
understood. A man is not to sell his own goods under the pretense that 
they are the goods of another man; he cannot be permitted to practice 
such a deception, nor to use the means which contribute to that end. He 
cannot therefore be allowed to use names, marks, letters or other indicia by 
which he may induce purchasers to believe that the goods which he is 
selling are the manufacture of another person.” 


In the recent famous “ Camel Hair Belting” case, Lord Chan- 
cellor Halsbury has crystallized the law of unfair competition in 
the following terse summary : * 


1 The phrase “unfair competition” throughout this article is intended to mean 
any passing off of one man’s goods for another’s, whether by a decepiive use of 
another’s trade-marks or by other means. See Bradford, J., in Dennison Mfg. Co. v. 
Mfg. Co. (C. C. 1899), 94 Fed. Rep. 651 at 659: “ The law of trade-marks is but part 
of the law of unfair competition.” 

2 R. Heinisch’s Sons Co. v. Boker (C. C. 1898), 86 Fed. Rep. 765 at 768. 

® Perry v. Truefitt (1842),6 Beav. 66. Lord Langdale summed up the principle even 
more briefly in Croft v. Day (1843), 7 Beav. 84 at 88: “It has been very correctly said 
that the principle in these cases is this, —that no man has a right to sell his own 
goods as the goods of another.” So Turner, L. J., in Burgess v. Burgess (1853), 
3 De G. M. & G. 896: “No man can have a right to represent his goods as the goods 
of another person.” 


4 Reddaway v. Banham, [1896] A. C. 199 at 204. 
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“TI believe the principle of law may be very plainly stated, and that is, 
nobody has any right to represent his goods as the goods of somebody 
else. How far the use of particular words, signs, or pictures does or does 
not come up to the proposition which I have enunciated in each particular 
case must always be a question of evidence; and the more simple the 
phraseology, the more like it is to a mere description of the article sold, 
the greater becomes the difficulty of proof; but if the proof establishes 
the fact, the legal consequence appears to follow.” 


This proposition that ‘“ nobody has any right to represent his 
goods as the goods of somebody else” has been adopted as the 
basis of all the recent decisions! in England dealing with the pass- 
ing off of one trader’s wares as those of another. 

In the United States the basic principle of relief in this class 
of cases is similarly stated. In 1877 Justice Clifford, in deliver-_ 
ing the opinion of the Supreme Court in the case of McLean v. 
Fleming,? summed up the law in the statement that “ Equity gives 
relief in such a case upon the ground that one man is not allowed 
to offer his goods for sale, representing them to be the manufacture 
of another trader in the same commodity.” And in a recent 
unfair competition case before the Supreme Court, National Elgin 
Watch Company z. Illinois Watch Case Company,’ Chief Justice 
Fuller, in speaking for the court, says tersely: “The essence of 
the wrong consists in the sale of the goods of one manufacturer 
or vendor for those of another.” 

Taken by themselves, these various statements of the principle 
of relief against unfair competition would lead one to believe that 
the courts of last resort of both countries were in substantial 
accord. Yet a study of the application of that principle in specific 
cases reveals a striking difference. It appears that relief will not be 
given by the United States Supreme Court except in case of fraud- 
ulent intent on the part of the defendant; while in the English | 
courts, as the law is to-day settled, it is immaterial whether the 
defendant’s motive be fraudulent or innocent, once it is proven that 
the dress or the distinguishing marks of his wares deceive or are 
likely to deceive customers into purchasing his wares for and as the 
plaintiff's wares. To state accurately the principle of relief, as 
applied by the United States Supreme Court, it would seem that 


1 For instance Kekewich, J., in Saxlehner v. Apollinaris Co., [1897] 1 Ch. 893 at 


2 96 U. S. 245 at 255. 
8 (1901) 179 U. S. 665 at 675. 
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Chief Justice Fuller’s statement ought to read: “The essence of 
the wrong consists in the sale with fraudulent intent of the goods 
of one manufacturer or vendor for those of another.” Whether or 
not this statement of the ground of relief is open to criticism is the 
object of inquiry in this article. 

In order to clear the ground for discussion, it must be premised 
that courts distinguish between trade-marks proper, to which a 
trader may have an absolutely exclusive right in connection with 
a particular class of goods, and other distinguishing marks (words 
or symbols) to which a trader cannot acquire this exclusive 
right; and this distinction is recognized, although it is frequently 
true of these last-mentioned marks that by long and exclusive 
use they acquire such an understood reference to the user’s goods, 
that an unrestricted use of the same word or symbol by others 
in connection with similar goods inevitably leads to confusion and 
deception. In passing, it may be remarked that there seems to 
be a strong tendency to-day to admit that an exclusive right may 
be acquired in certain distinguishing devices which would have 
been held, some years ago, to be non-exclusive marks and open 
to all the world. The decisions upholding the plaintiff's exclusive 
right to a certain shape of bottle,? for example, seem to overthrow 
the old decisions that no exclusive right can be acquired in the 
mere shape or form of a package.* With less certainty, it may 
also be said, that in certain cases the courts to-day recognize an 
exclusive right to a color in connection with particular goods * — 
a view clearly at variance with the earlier authorities.» But even 
though the class of marks be broadening which are recognized as 
capable of exclusive appropriation, and as constituting what are 
variously termed “trade-marks” or “technical trade-marks” or 


1 For an elaborate discussion of this distinction, and the authorities in support of 
it, see Shaver v. Heller & Merz Co. (C. C. A. 1gor), 108 Fed. Rep. 821. See also 
Dennison Mfg. Co. v. Mfg. Co. (C. C. 1899), 94 Fed. Rep. 651. 

2 Mt. Vernon Whiskey Bottle, — Cook & Bernheimer Co. v. Ross (C. C. 1896), 73 
Fed. Rep. 203. Hires Root Beer Bottle, — Hires Co. v. Consumers’ Co. (C. C. A. 
1900), 100 Fed. Rep. 809. 

8 Moorman v. Hoge (C. C. A. 1871), Fed. Cas. No. 9783; Harrington v. Libby (C. C. 
1877), Fed. Cas. No. 6107; Adams v. Heisel (C. C. 1887), 31 Fed. Rep. 279; Enoch 
Morgan’s Sons Co. v. Troxell (1882), 89 N. Y. 292. 

* Von Mumm »z. Frash (C. C. 1893), 56 Fed. Rep. 830; Franck v. Frank Chickory 
Co. (C. C. 1899), 95 Fed. Rep. 818; Rains v. White (Ky. 1899), 52 S. W. Rep. 970. 

5 Fleischman v. Starkey (C. C. 1885), 25 Fed. Rep. 127; Faber v. Faber (1867), 49 
Barb. (N. Y). 357; Fischer v. Blank (1893), 138 N. Y. 244; Mfg. Co. v. Rouss (C. C. 
1889), 40 Fed. Rep. 585; Mumm v. Kirk (C. C. 1889), 40 Fed. Rep. 589. 
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“common law trade-marks,” ! the line is still drawn between trade- 
marks proper and other distinguishing earmarks. The line of 
demarcation between what a trade-mark proper may and may not 


comprise is thus defined by Chief Justice Fuller in the “ Elgin” 
case: 


“It may consist in any symbol or in any form of words, but as its office 
is to point out distinctively the origin or ownership of the articles to 
which it is affixed, it follows that no sign or form of words can be appro- 
priated as a valid trade-mark, which from the nature of the fact conveyed 
by its primary meaning, others may employ with equal truth, and with equal 
right, for the same purpose.” 


Yet it frequently happens that just such a sign or word as is 
here barred from the domain of technical trade-marks is adopted 
as a distinguishing mark by a trader, or perhaps fastened upon 
his goods by the public against his own intentions,® and in course 
of time becomes so associated with his goods as to acquire a 
secondary signification, and in connection with goods made or 
sold by him, to mean simply that goods so marked are his wares. 
This may be true of personal names, common to both the plaintiff 
and defendant; it may be true of geographical names of districts 
wherein both plaintiff and defendant raise or manufacture their 
products; it may be true of descriptive words which in their pri- 
mary sense describe both plaintiff's and defendant’s goods with 
equal accuracy.’ 


1 It should be noticed, perhaps, that in England, by reason of the statutes provid- 
ing for registration of marks, the term “ trade-mark” has become practically synony- 
mous with “ registered trade-mark.” 

2 179 U. S. 665 at 673. 

% See the singular history of the adoption by the public of the name “ Angostura 
Bitters” in Siegert v. Findlater (1878), L. R. 7 Ch. Div. 801, commented on by Put- 
nam, J., in Levy v. Waitt (C. C. A. 1894), 61 Fed. Rep. 1008. See also the case of 
“ Dolly Blue,” Edge v. Gallon (C. A. 1899), 16 Rep. Pat. Cas. 509, per Lindley, M. R., 
at p. 514; and the notable “ Bhe Hathi” case, Orr v. Johnson (1880), 13 Ch. Div. 434, 
and (1882) 7 App. Cas. 219, 221. 

* For examples of a “ secondary significance” which has been proven for a per- 
sonal name, see Clark Thread Co. v. Armitage (C. C. A. 1896), 74 Fed. Rep. 936; 
Baker v. Sanders (C. C. A. 1897), 80 Fed. Rep. 889; Massam v. Cattle Food Co. 
(C. A. 1880), 14 Ch. Div. 748; Valentine Co. v. Valentine Co. (C. A. 1900), 17 R. P. C. 
673; J. & J. Cash, Ltd. v. Cash (1901), 18 R. P. C. 213, (C. A. 1902), 19 R. P. C. 181. 
For a geographical name, American Waltham Watch Co. v. United States Watch Co. 
(1899), 173 Mass. 85; Watch Co. v. Sandman (C.-C. 1899), 96 Fed. Rep. 330; Heller 
& Merz Co. v. Shaver (C. C. 1900), 102 Fed. Rep. 882, affirmed (C. C. A. 1901) 108 
Fed. Rep. 821; Wotherspoon v. Currie (1872), L. R. 5 H. L. 508; Montgomery z. 
. Thompson, [1891] A. C. 217; Rockingham Ry. Co. v. Allen, 12 Times L. R. 345; 
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When such words have once acquired this secondary meaning 
in connection with some one trader’s goods, another trader can- 
not truthfully describe his goods by the same term, despite the 
fact that originally, and before the growth of the secondary mean- 
ing, he could have done so.) Yet it is clear that if a plaintiff’s 
wares have come to be known as “ Clark’s Spool Cotton,” for ex- 
ample, he cannot on that account absolutely enjoin another manu- 
facturer or trader in spool cotton by the name of Clark from 
indicating in some way that he is the manufacturer or vendor of 
the cotton that he makes or sells. This other Clark will not be 
allowed to call his spool cotton “Clark’s Spool Cotton,” but in 
some way he will be allowed to indicate that he is the maker or 
the seller, as the case may be, of his goods. So where two per- 
sons make camel hair belting, but that phrase has come to have 
a secondary meaning denoting the belting of the first in the field, 
the second manufacturer will not be absolutely restrained from 
informing the world in some way that his belting is made of camel 
hair, so long as he does not do it in a way to confuse his belting 
with the plaintiff’s. So in the case of a geographical name. 
Relief in equity in the case of technical trade-marks is given by 
an absolute injunction against the further use of the infringing 
marks ;? in the case of non-exclusive marks, which have come to 
be identified with the plaintiff’s wares, by an injunction against 
the use of the marks (or words) in question without “clearly 
and unmistakably” distinguishing the defendant’s wares from 
plaintiff’s.® 


Bewlay v. Hughes (1898), 15 R. P. C. 290; Worcester Royal Porcelain Co. v. Locke 
(1902), 19 R. P. C. 479. For a descriptive name, Singer Mfg. Co. v. June Mfg. Co. 
(1896), 163 U.S. 169; Fuller v. Huff (C. C. A. 1900), 104 Fed. Rep. 141; Wells, etc., 
Co. v. Siegel (C. C. 1900), 106 Fed. Rep. 77; Hansen wv. Siegel-Cooper Co. (C. C. 1900), 
106 Fed. Rep. 691; Reddaway v. Banham, [1896] A. C. 199; Draper v. Skerrett 
(C. C. 1902), 116 Fed. Rep. 206. 

1 For language to this effect see, er Shipman, J., Clark Thread Co. v. Armitage, 
supra, at p. 943. See also the remarks of Lord Herschell and of Lord Macnaghten in 
the “Camel Hair Belting ” case, [1896] A. C. 199, 212, 218, 219; Shiras, J., in Heller 
& Merz Co. v. Shaver (C. C. 1900), 102 Fed. Rep. 882, 889; Sanborn, J., in same case 
on appeal (C. C. A, 1901), 108 Fed. Rep. 821, 825; Hargis, C. J., in Avery v. Meikle 
(1883), 81 Ky. 73; 27 O. G. 1027, 1032. 

2 For a typical case, containing a thorough discussion as to the measure of the 
relief in technical trade-mark cases, see Bass v. Feigenspan (C. C. 1899), 96 Fed. 
Rep. 206. 

8 See the injunctions in the “Camel Hair Belting” case, [1896] A. C. 199, and the 
“ Singer” case, 163 U. S. 169. In these cases of non-exclusive marks, it is said that 
whether defendant can continue to use the word in controversy, and yet surround it 
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It is clear then that the courts have marked out a boundary 
line between technical trade-marks or marks capable of exclusive 


with sufficient safeguards to keep himself outside the scope of the injunction, is “a 
matter for his own consideration.” Per Lord Watson in Montgomery v. Thompson, 
[1891] A.C. 217 at 222. The court will not undertake upon defendant’s application to 
prescribe what differentiation is sufficient. Hires Co. v. Consumers’ Co. (C. C. A. 
1900), 100 Fed. Rep. 809 at 813; Williams v. Mitchell (C. C. A. rgor), 106 Fed. Rep. 
168 at 172; Sterling Remedy Co. v. Medical Co. (C.C. A. 1901), 112 Fed. Rep. 1000 at 
1002. The distinction necessary to avoid confusion depends on the circumstances of 
each case. “It may very well be that what is sufficient in the case of a wine producer 
may not be enough in the case of a brewer, and that which is perfectly adequate in the 
case of a brewer may prove to be quite inadequate in the case of a maker of pickles 
and sauces. The one point to be considered in each case appears to me to be whether 
the natural and probable result of the defendant’s acts will be to mislead purchasers, 
and so deprive the plaintiff of business intended for him.” Per Kay, L. J., in Powell v. 
Birmingham Vinegar Brewery Co., [1896] 2 Ch. 54,64. If defendant’s name is the 
same as plaintiff’s, defendant must take greater pains to distinguish his goods from 
plaintiff’s than would be required of a defendant of a different name. Paul, J., in 
Baker v. Baker (C.C. 1896), 77 Fed. Rep. 181, 186; Stirling, J.,in Brooks & Co. Ltd. v. 
Cycle Co. (1899), 16 R. P. C. §23, 525. So, if certain leading features of plaintiff’s and 
defendant’s “ get up” are common to the trade, defendant must take extra care to see 
that his distinguishing features really distinguish his goods. Lord Chancellor Hath- 
erly in Wotherspoon v. Currie (1872), L. R. 5 H. L. 508, 514; Romer, L. J., in Payton 
v. Snelling (C. A. 1899), 17 R. P. C. 48, 56. See also Romer, J., in Hodgson wv. Ky- 
noch, Ltd. (1898), 15 R. P. C. 465, 473- 

Such a distinction will necessitate giving up every unnecessary use of the term in 
controversy. Baker v. Sanders (C. C. A. 1897), 80 Fed. Rep. 889, 895; American 
Waltham Watch Co. v. U. S. Watch Co. (1899), 173 Mass. 85, 86; 43 L. R. A. 826, 
830; Fuller v. Huff (C. C. A. 1900), 104 Fed. Rep. 141 at 144, 145; Shaver v. Heller & 
Merz Co. (C. C. A. 1go1), 108 Fed. Rep. 821, 825, 826. See also Montgomery v. 
Thompson, supra, where it was held that an injunction in general terms would have 
restrained defendants’ use of the phrase “Stone Ales.” Similar language was used by 
Byrne, J., in Worcester Royal Porcelain Co. Ltd. v. Locke (1902), 19 R. P. C. 479, 490. 
In some instances, however, the use of the word in substantially the same way may be 
absolutely necessary to both the plaintiff and the defendant. The result will be that 
despite every possible safeguard with which the word can be surrounded, the fact of 
its use at all by defendant will tend to confuse defendant’s product with plaintiff's. 
This was the case, for instance, with “ Matzoon,” an Armenian word which is the ac- 
curate and only name for a certain fermented milk beverage. So closely had it become 
identified with plaintiff’s product that nothing short of a personal explanation to cus- 
tomers would serve to distinguish defendant’s beverage from plaintiff’s, despite a strik- 
ing dissimilarity in labels and the prominence given defendant’s name as manufacturer. 
Dadirrian v. Yacubian (C. C. A. 1899), 98 Fed. Rep. 872, 880. In such a case as this, 
therefore, the confusion that remains after defendant has done everything in his power 
to distinguish his goods from the plaintiff’s, short of dropping altogether the word or 
name which is necessary to describe his product or to denote that he is the manufac- 
turer, is damnum absque injuria. Russia Cement Co. v. Le Page (1888), 147 Mass. 206; 
Singer Mfg. Co. v. June Mfg. Co. (1896), 163 U.S. 169, 187 ; Hygeia, etc., Co. v. Hygeia 
Ice Co. (Conn. 1900), 45 Atl. Rep. 957, 960. The difficulty of determining in specific 
cases to what extent defendant’s use of the word may be restricted is pointed out by 
Holmes, J., in American Waltham Watch Co. v. U. S. Watch Co., supra, at page 86, 
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appropriation and other marks, chiefly words, which though in- 
capable of being exclusively appropriated, may, by reason of long 
association with a particular trader’s goods, be entitled to pro- 
tection to the extent that another may not use them without 
“clearly and unmistakably ” distinguishing his goods from those 
of the original user of the marks or words in question. 

This brings us to the important inquiry: In what way, if any, 
does defendant’s fraudulent intent to divert the plaintiff’s trade 
affect the plaintiff’s right to relief in respect of these two classes 
of marks? Is it essential to prove fraud in the one case but not 
in the other? 

The English doctrine appears to-day to be clearly settled that it 
is unnecessary to prove fraud in either case. As early as 1838, 
Lord Chancellor Cottenham had before him a case of an innocent 
infringement of a plaintiff’s trade-mark, and his decision was thus 
tersely delivered: } 


“IT see no reason to believe that there has in this case been a fraudulent 
use of the plaintiffs’ mark — in short, it does not appear to me that there 
was any fraudulent intention in the use of the marks. That circumstance, 
however, does not deprive the plaintiffs of their right to the exclusive use of 
those names.” 


and by Hammersley, J., in Hygeia Distilled Water Co. v. Hygeia Ice Co., supra, at 
page 959. 

In some cases the court will require an express statement to be placed on the goods 
negativing the idea that they emanate from the plaintiff. For example, defendants in 
Brinsmead v, Brinsmead (C. A. 1896), 13 Times L. R. 3, were restrained from using 
the word “ Brinsmead ” on pianos unless accompanied with an express statement that 
they were distinct from and had no connection with the old firm of John Brinsmead 
Sons. The order was approved by the Court of Appeals, and declared by A. L. Smith, 
L. J. (subsequently Master of the Rolls), to be, in his experience, a “common form.” 
So in Baker v. Sanders (C. C. A. 1897), 80 Fed Rep. 889, defendant was given his 
option of changing his labels or inscribing them prominently “ W. H. Baker is distinct 
from and has no connection with the old chocolate manufactory of Walter Baker & 
Company.” So in Cream Co. v. Keller (C. C. 1898),85 Fed. Rep. 643, defendant was 
not allowed to use his name “ Allegretti” unless accompanied by the statement “ No 
connection with the original Allegretti of Chicago.” So in Penberthey Injector Co. v. 
Lee (Mich. 1899), 78 N. W. Rep. 1074, defendant was enjoined from inscribing his in- 
jectors “ W. Penberthey’s Patent” unless accompanied by the statement that “ W. Pen 
berthey is distinct from and has no connection with the original Penberthey Injector 
Co.” See also Army, etc., Society, Ltd. v. Army, etc., Society of South Africa, Ltd. 
(1902), 19 R. P. C. 574, 578. Inthe case of American Waltham Watch Co. v. U S. 
Watch Co., 43 L. R. A. 830, after enjoining the use of the word “ Waltham ” in the 
phrase “ Waltham Watches,” and further enjoining its use on the dial of defendant’s 
watches, the court ordered the defendant to engrave on all its watch-plates, in colloca- 
tion with the words “ Waltham, Mass.,” the inscription “ A new Watch Company at 
Waltham, established 1885.” 

1 Millington v. Fox, 3 Myl. & Cr. 338 at 352. 
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An injunction issued accordingly. This decision has ever since 
been regarded as law’ and was quoted at length with approval 
by Lord Chancellor Halsbury in the case of Cellular Clothing 
Company v. Maxton.? In this latter case Lord Halsbury took 
pains to state emphatically his own understanding of the law as 
to the necessity of proving the defendant’s fraudulent intent in 
cases involving descriptive words which have acquired a secondary 
meaning denoting the plaintiff's goods. He forcibly remarks, for 


example (p. 334): 


“The only observation I wish to make upon that part of the argument is 
that it seemed to be assumed that a fraudulent intention is necessary on the 
part of the person who was using a name in selling his goods in such a way 
as to'lead people to believe that they were the goods of another person. 
. . . It is not necessary to establish fraudulent intention in order to claim 
the intervention of the court.” * 


Later, in his opinion, he protests against the construction which 
had been placed upon his judgment in the “ Camel Hair Belting ” 
case to the effect that he had considered defendant’s fraud essen- 
tial to relief, and finally sums up the law as follows (p. 336): 


“The simple proposition is this: that one man is not entitled to sell his 
goods under such circumstances, by the name or the packet, or the mode 
of making up the article, or in such a way as to induce the public to believe 
that they are the manufacture of some one else. The proposition that has 
to be made out is that something amounting to this has been done by the 
defendant, and if that proposition is made out the right to relief exists.” * 


The opposite view has been taken by the United States Supreme 
Court. Fraudulent intent, it holds, is necessary to relief in the 
case of both classes of marks, exclusive and non-exclusive alike. 


1 See Lord Chancellor Cairns’ opinion in Singer Machine Manufacturers v. Wilson 
(1877), 3 App. Cas. 376, 391. 

2 [1899] A. C. 326 at 334, 335- 

8 Mr. Hopkins, in his recent book on “Unfair Trade,” pp. 88, 89, seems wholly 
to have misunderstood the force and effect of Lord Halsbury’s judgments in the 
“Cellular Cloth” and “Camel Hair Belting” cases. It would have been difficult for 
Lord Halsbury to have stated more emphatically that fraud was not necessary to 
relief. 

* ‘Lord Halsbury’s statements have been quoted as settling the law in this respect 
by Kekewich, J., in Saxlehner v. Apollinaris Co., [1897] 1 Ch. 893, 899, go1, and by 
Stirling, J. (now Lord Justice Stirling), in Valentine Co. v. Valentine Co. (1899), 
17R.P.C.1. See also the language of Lord Macnaghten in Payton v. Snelling, [1901] 
A. C. 308, 310, and of Lord Davey in Edge v. Gallon (H. L. 1900), 17 R. P. C. 557, 566 
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Its view is well summed up in the following passage from Chief 
Justice Fuller’s opinion in the “ Elgin” case (p. 674): 


“ Tf the plaintiff has the absolute right to the use of a particular word or 
words as a trade-mark, then, if an infringement is shown, the wrongful 
or fraudulent intent is presumed, and although allowed to be rebutted in 
exemption of damages, the further violation of the right of property? will 
nevertheless be restrained. But where an alleged trade-mark is not in itself 
a good trade-mark, yet the use of the word has come to denote the particular 
manufacturer or vendor, relief against unfair competition or perfidious deal- 
ing will be awarded by requiring the use of the word by another to be con- 
fined to its primary sense by such limitations as will prevent misapprehension 
on the question of origin. In the latter class of cases such circumstances 
must be made out as will show wrongful intent in fact or justify that infer- 
ence from the inevitable consequences of the act complained of.” 


It is important to notice, however, that this entire quotation is 
really a dictum. The point decided, and alone calling for decision, 
was merely that inasmuch as the word “ Elgin” was the name 
of the town in which both plaintiff and defendant carried on 
manufacture, and could not, therefore, be lawfully registered as a 
technical trade-mark, the federal courts (in absence of diversity 


of citizenship of the parties) had no jurisdiction of the alleged 
unfair competition resulting from defendant’s use of the word. 
The decision of this point clearly called for no expression of 


1 It is outside the scope of this article to discuss the propriety of regarding a 
technical trade-mark as “property.” Such a mark is generally spoken of in this 
country as property. Boston Diatite Co. v. Mfg. Co. (1873), 114 Mass. 69; Lawrence 
Mfg. Co. v. Tennessee Mfg. Co. (1891), 138 U.S. 537 at 549; Stonebraker v. Stone- 
braker (1870), 33 Md. 252, 268. This view finds support in the opinions of Lord 
Westbury in Edelsten v. Edelsten (1863), 1 De G. J. & S. 185 at 199; Wotherspoon v. 
Currie (1872), 5 H. L. 508 at 522; Leather Cloth Co. v. American Leather Cloth Co. 
(1863), 4 De G. J. & S. 137 at 142; Hall v. Barrows (1863), 4 De G. J. & S. 150 at 159. 
See also Bacon, V. C., in Ransome v. Graham, 51 L. J. Ch. 897, 900. The accuracy of 
this conception has been questioned by Holmes, J., in Chadwick v. Covell (1890), 151 
Mass. 190; by Lord Blackburn in Singer Machine Manufacturers v. Wilson (1877), 
3 App. Cas. 376, 400; and by Lord Herschell in Reddaway v. Banham, sufra, at p. 209. 
See also James, L. J., in Singer Mfg. Co. v. Loog (C. A. 1880), 18 Ch. Div. 395 at 412 
(cited by Lord Macnaghten in Reddaway v. Banham at 216), Kekewich, J., in Saxlehner 
v. Apollinaris Co., [1897] 1 Ch. 893 at 903, and Vaughan Williams, J., in Jamieson z. 
Jamieson (1898), 15 R. P. C. 169, 191. Lord Langdale, M. R., said long ago in Perry 
v. Truefitt (1842), 6 Beav. 66 at 73: “I own it does not seem to me that a man can 
acquire a property merely in a name or mark.” The question, however, is largely, if 
not purely, academic. The practical results flowing from one or the other conception 
of a trade-mark are substantially the same. See Lord Herschell in Reddaway v. 
Banham, at p. 210; and Baker, J., in Church & Dwight Co. v. Russ (C. C. 1900), 99 
Fed. Rep. 276,279. See also 12 Harv. L. REV. 244. 
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opinion as to the degree of protection to be accorded a word 
“not in itself a good trade-mark ” which had, however, acquired a 
secondary meaning with reference to plaintiff's wares; and of 
course called for no expression of opinion regarding the necessity 
of proving fraudulent intent in such a case, or even regarding the 
presumption of fraudulent intent in cases of technical trade-mark. 

The danger of regarding dicta as precedents for later decisions 
has often been pointed out.! Yet the weight that attaches to the 
decisions of the Supreme Court almost unavoidably attaches even 
to the dicta delivered in the course of its opinions; and it is 
feared that in the present confusion of our state and federal courts 
as to the proper grounds of relief in cases of unfair competi- 
tion, the foregoing statement may be accepted as authoritative. 
The danger is the greater because the above quoted dictum is by 
no means a unique expression of the Supreme Court on this 
point. In at least two prior cases, the Supreme Court, though 
not called upon to decide whether or not a fraudulent intention 
on defendant’s part is essential to relief against his use of words or 
devices, not in themselves good trade-marks, has clearly indicated 
its opinion that such fraudulent intention must be made out. 

In Lawrence Manufacturing Company v. Tennessee Manufactur- 
ing Company,” it was found that the letters “LL” used on cotton 
sheeting by plaintiffs — and, as appeared from the evidence, by 
a number of other manufacturers —“ only indicated grade class 
or quality, and not origin, ownership, and manufacture,” and there- 
fore there was no technical trade-mark therein. In fact the court 
states explicitly (p. 551): “The brands are entirely dissimilar 
in appearance, and the letters have for years been understood 
generally as signifying grade or quality, and been so used by dif- 
ferent manufacturers.” Having found that the brands of the 
parties were entirely dissimilar and that the particular letters in 
controversy were merely indications of quality and in no wise 
associated with goods of plaintiff's manufacture, it was clearly 
unnecessary for the court to discuss defendant’s fraudulent intent. 
Yet the court considers (p. 549) plaintiff’s contention that it is 
entitled “ at least to an injunction upon the principles applicable 
to cases analogous to trade-marks, that is to say, on the ground 
of fraud on the public and on the plaintiff, perpetrated by the 


1 Cohens v. Virginia, 6 Wheat. 264; Carroll v. Carroll, 16 How. 275. 
2 (1891) 138 U. S. 537 at pp. 542-545. 
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defendant by intentionally and fraudulently selling its goods as 
those of the plaintiff,’ and says with reference thereto that “ un- 
doubtedly an unfair and fraudulent competition against the busi- 
ness of the plaintiff — conducted with the intent, on the part of 
the defendant, to avail itself of the reputation of the plaintiff to 
palm off its goods as plaintiff’s — would, in a proper case, con- 
stitute ground for relief;” but that (p. 551) “the deceitful repre- 
sentation or perfidious dealing must be made out or be clearly 
inferable from the circumstances.” The court finds that in the 
case at bar “there is no proof justifying the inference of fraudulent 
intent, or of deception practised on the plaintiff or on the public.” 
This discussion is quite superfluous to the decision of the real 
point at issue, yet the case is repeatedly cited as authority for 
the doctrine that fraud is an indispensable element of unfair 
competition. 

Again in Coats v. Merrick Thread Company,! where the de- 
fendants were alleged to have imitated the ‘labels, marks, and 
devices upon the spools” on which plaintiff’s thread was wound 
and sold, the issue is defined as follows (pp. 565-566) : 


‘« The controversy between the two parties, then, is reduced to the single 
question whether, comparing the two designs upon the main or upper end 
of the spool, there is such resemblance as fo indicate an intent on the part 
of defendants to put off their thread upon the public as that of the plaintiff’s 
and thus to trade upon their reputation.” ? 


Throughout the case it is apparent that the fact of fraudulent 
intent is the crucial fact in the minds of the court. Yet the de- 
cision turns quite as much upon the fact that defendants had 
succeeded in clearly distinguishing their spool cotton, as upon the 


1 (1893) 149 U. S. 562. 

2 The issue, it is submitted, is incorrectly stated in any view. Even if a fraudulent 
intent be considered essential to relief in the class of cases under consideration, it is 
nevertheless primarily necessary that the resemblance should be sufficient to show a 
likelihood of deceiving the ordinary purchaser. To narrow the issue in such a case to 
a mere fraudulent intent might result in enjoining a defendant who intended to defraud 
but whose marks were unsuited to deceive, and incapable therefore of injuring the 
plaintiff. This absurd result was actually reached in Lever v. Bedingfield (1898), 15 
R. P. C. 453, but Kekewich, J., was emphatically reversed in the Court of Appeals, 
16 R. P. C. 3, 11, on the ground that fraudulent intent unaccompanied by actual decep- 
tion or probability of deception would not support an injunction. For authorities to 
the same effect in this country, see Kann v. Steel Co. (C. C. A. 1898), 89 Fed. Rep. 
706 at 713; Centaur Co. v. Marshall (C. C. A. 1899), 97 Fed. Rep. 785 at 788, 791; 
Potter Drug & Chemical Corporation v. Soap Co. (C. C. A. 1901), 106 Fed. Rep. 
914, 
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mere absence of a fraudulent intent.! _ The finding of the court 
that defendants had, aside from the features common to the trade,? 
clearly differentiated their goods, disposed of the case, and the 
discussion of defendant’s fraudulent intention was superfluous. 

The Supreme Court has never yet had a case before it which 
required a decision to the effect that defendant’s marks or dress or 
devices which deceive the public to the plaintiff’s injury, although 
not infringing any technical trade-mark of plaintiff’s, can only be 
enjoined upon the further proof that defendant acted fraudulently 
in using them. But that this view is likely to be adopted, is clear 
from the frequent dicta of the court above pointed out. More- 
over the same view is found expressed in many state and federal 
decisions.® 

It must be admitted that the preponderance of authority to-day 
in this country is to the effect that in the absence of a technical 
trade-mark a plaintiff in a suit to restrain unfair competition must 
prove the defendant guilty of an actual fraudulent intent in order 
to obtain relief. 

Yet it was long ago said by Mr. Justice McLean while sitting 
as Circuit Justice in the case of Coffeen v. Brunton,‘ that a label 


1 “The Supreme Court, in the case referred to (Coats v. Thread Co.), dismissed 
the bill upon the ground that intent on the part of the defendants to impose upon the 
public had been disproved by the defendants, and the dress of the goods adopted by 
the defendants bore so little resemblance to the dress adopted by the plaintiff that 
mistake could hardly be possible.” Benedict, J.,in Von Mumm z. Frash (C. C. 1893), 
56 Fed. Rep. 830 at 838. See also similar comment in Chemical Co. v. Meyer (1891), 
139 U.S. 540; by Sanborn, J., in Shaver v. Heller & Merz Co. (C. C. A. 1gor), 108 
Fed. Rep. 821, 827. : 

2 There is of course no ground for relief in the confusion that results from merely 
such features in labels or dress as are commonly used by the trade. Jamieson z. 
Jamieson (C. A. 1898), 15 R. P. C. 169, 182, 184, 185; Lever Bros. v. Bedingfield 
(C. A. 1898), 16 R. P. C. 3, 10; Payton v. Snelling (C. A. 1899), 17 R. P. C. 48, 52; 
Payton v. Ward (C. A. 1899), 17 R. P. C. 58, 63, 67; Alaska Packers Assoc’n vz. 
Crooks (1901), 18 R. P. C. 129; Postum Cereal Co. v. Food Co. (C. C. A.), 109 Fed. 
Rep. 898; Hennessey v. Dompé (1902), 19 R. P. C. 338, 340. 

8 For recent utterances to this effect see Gorham Mfg. Co. v. Dry Goods Co. 
(C. C. A. 1900), 104 Fed. Rep. 243; National Elgin Watch Co. z. Illinois Watch Case 
Co. (C. C. A. 1899), 94 Fed. Rep. 667, 670; Elgin Butter Co. v. Elgin Creamery Co. 
(1895), 155 Ill. 127; Townsend, J., in Watch Co. v. Sandman (C. C. 1899), 96 Fed. Rep. 
330; Baker, J., in Church & Dwight Co. v. Russ (C. C. 1900), 99 Fed. Rep. 276, 279; 
Wilkin, J., in Allegretti v. Allegretti Co. (Ill. 1898), 52 N. E. Rep. 487. See too 
Hargis, C. J., in Avery v. Meikle (Ky. 1883), 27 O. G. 1027. It is said in Daviess 
County Distilling Co. v. Martinoni (C. C. 1902), 117 Fed. Rep. 186 at 188, that “ the 
United States courts have repeatedly held the intent to deceive the public an indis- 
pensable element in the fraud charged in unfair competition.” 

4 (C. C. 1849) Fed. Cas. 2, 946. 
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similar to plaintiff’s label would be enjoined, whether the similar- 
ity were fraudulent or innocent. In the course of his opinion he 
traced the development of the English trade-mark law from the old 
case of Blanchard v. Hill,! decided by Lord Hardwicke in 1742, 
to the case of Millington v. Fox,? decided by Lord Cottenham in 
1838. In the former case Lord Hardwicke refused to enjoin the 
use of the plaintiff’s trade-mark by another because it was not 
shown to have been fraudulently used; in the latter case a fraudu- 
lent intent was held immaterial. Justice McLean continues: 


‘¢ From the above it would seem that an intentional fraud is not necessary 
to entitle the plaintiff to protection ; but that where the same mark or label 
is used which recommends the article to the public by the established repu- 
tation of another who sells a similar article and the spurious article cannot 
be distinguished from the genuine one, an injunction will be granted, al- 
though there was no intentional fraud. And Iam inclined to believe that 
this is a correct view of the principle ; for the injury will be neither greater 
nor less by the knowledge of the party.” ® 


The same reasoning applies with equal weight to the case of 
the use of the words, or marks to which the plaintiff has no ex- 
clusive right, but which through long use and association have 


come to be intimately identified with his goods. The actual 
deception upon the public and the injury to the plaintiff’s trade 
are no more and no less when the defendant’s use of similar words 
and marks is innocent than when it is intentionally fraudulent. 
Even in this view, it would still be true that a plaintiff’s right to 
enjoin the infringement of technical trade-marks and his right to 
enjoin defendant's use of marks and words “not in themselves 
good trade-marks,” which, however, have become identified with 
plaintiff’s goods, would be both “ based on fraud,” — if by “ fraud” 
is to be understood a deception in fact, regardless of defendant’s 


1 2 Atk. 484. 

2 3 Myl. & Cr. 338. 

8 « A man may take the trade-mark of another ignorantly, not knowing it was the 
trade-mark of the other; or he may take it in the belief, mistaken but sincerely enter- 
tained, that in the manner in which he is taking it he is within the law and doing 
nothing which the law forbids; or he may take it knowing it is the trade-mark of his 
neighbor and intending and desiring to injure his neighbor by so doing. But in all 
these cases . . . the injury to the plaintiff is just the same. The action of the court must 
depend upon the right of the plaintiff and the injury done to that right.” Per Lord 
Chancellor Cairns in Singer Machine Manufacturers v. Wilson (1877), 3 App. Cas. 
376 at 391. See also Pardee, J., in Williams v. Brooks (1882), 50 Conn. 278 at 282; 
Hargis, C. J., in Avery v. Meikle (Ky. 1883), 27 O. G. 1027, 1032. 
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intent, perpetrated upon the public to the injury of the plaintiff. 
Such deception as we have seen above is to-day recognized by 
the English courts as an infringement of the plaintiff’s rights and 
is enjoined accordingly, whether defendant's motive be innocent 
or fraudulent. - 

The Supreme Court, however, has not only distinctly and de- 
liberately expressed its opinion in the “ Elgin” case, that in the 
class of cases dealing with a word “not in itself a good trade- 
mark,” ‘such circumstances must be made out as will show 
wrongful intent in fact or justify that inference from the inevitable 
consequences of the act complained of,” but has also taken the 
position that in cases of the infringement of a strict trade-mark 
“the wrongful or fraudulent intent is to be presumed.” These 
statements represent the extreme to which the court has gone in 
insisting on fraud as an essential element of unfair competition. 
If it were not for this latest expression of the Supreme Court, 
there would be good ground to hope that our federal and state 
courts might gradually swing into line with the English decisions. 
In the “ Singer” case,? where the word “ Singer,” although de- 
scriptive in its primary sense of a class or type of sewing machines, 
did in a secondary sense mean sewing machines of the plaintiff’s 
manufacture, the court defined the rights of the plaintiff and de- 
fendant in the use of the word, as follows:? The defendant may 
use the name for its machines with the fullest and freest liberty, 
“subject, however, to the condition that the name must not be so 
used as to deprive others of their rights or to deceive the public, 
and, therefore, that the name must be accompanied with such 
indications that the thing manufactured is the work of the one 
making it as will unmistakably inform the public of that fact.” 
Although as a matter of fact the defendant in the “ Singer” case 
was found to be acting fraudulently, this summing up of the law 
appears to exclude a fraudulent intent as a necessary element 
of unfair competition. According to the test here laid down, it 
would be necessary merely to show that the defendant’s acts, 
whether his motive be fraudulent or innocent, “ deceive the pub- 


1 See Sebastian on Trade Marks (4th ed. 1899), p. 169. There is obviously an 
opportunity for confusion between this use of the phrase, “ based on fraud,” and the 
conception that the right to relief is based upon the conscious fraud of the defendant, 
that is, upon a deception knowingly and intentionally practised upon the public by the 
defendant to the plaintiff’s hurt. 

4 Singer Mfg. Co. v. June Mfg. Co. (1896), 163 U. S. 169 

8 Ibid. pp. 199, 200. 
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lic” (z.@, into accepting defendant’s goods as and for plaintiff’s), 
and so “ deprive others of their rights”: that is, the infringement 
of complainant's rights by the deception of the public, regardless 
of the defendant’s intent or motive, affords the ground for relief. 
In the same year as the Singer decision, the Circuit Court of 
Appeals for the Second Circuit was called upon to determine the 
protection to be given the original user of the name “ Hoff” in 
connection with malt against the use of the same name on bottled 


malt by a defendant also named Hoff.! At that time the dictum 
in Lawrence Mfg. Company v. Tennessee Mfg. Company, that in 
: such cases the “ deceitful representations ” and “ perfidious deal- 
{ ing” must be clearly made out, had not been approved and elabo- 
rated in the “Elgin” case, and the Court of Appeals in the 


“ Hoff’s Malt” case thus. comments upon it: 2 


“Courts in such cases do not require proof of any peculiarly iniquitous 

‘ perfidious dealing.’ If the representation as to what or whose the goods 

are is calculated to deceive the purchaser into buying them as goods of the 
complainant, equity will enjoin the continuance, although the ‘ deceitful rep- 
resentation’ was placed upon them carelessly or from lack of appreciation 


of the meaning it would convey to the purchaser, or from an honest mistake 
as to defendant’s right to use it.” * 


There is, of course, still a possibility that when the question is 
squarely presented for decision before the Supreme Court, it may 
so far modify its dicta as wholly to exclude fraud as an element 
essential to relief, using the “ Singer” and the “ Hoff” cases as 
well as the English cases as authorities for such a result. With 
more probability, however, it may be hoped that the court, instead 
of insisting on a literal acceptation of its curiously strong phrase 
“ perfidious dealing,” will sacrifice the substance of the fraud 
required, retaining the shadow. The way is open to it. 

It was said by Lord Morris, speaking for the Privy Council in 
Cochrane v. MacNish: * 


“The respondents erred unwittingly at first. But as they persisted in 
their error after their attention was called to the fact that they were in- 


1 Tarrant & Co, v. Hoff, 76 Fed. Rep. 959. 2 Ibid. p. 961. 
8 See also Gray v. Taper Sleeve Pulley Works (C. C. 1883), 16 Fed. Rep. 436, 442 ; 
Manitowoc Co. v. Numsen (C. C. A. 1899), 93 Fed. Rep. 196. The force of the ex- 
pressions used by the Circuit Court of Appeals for the Seventh Circuit in the last- 
named case is very much weakened by its decisions in the later cases of Illinois 
Watch Case Co. v. Elgin National Watch Co. (C. C. A. 1899), 94 Fed. Rep. 667 and 
Albany Paper Co. v. Hoberg (C. C. A. 1901), 109 Fed. Rep. 589. 
* [1896] A. C. 224 at 230. 
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fringing the appellant’s rights, their conduct in the eye of the law amounts 
to fraud and they must be held responsible for the consequences.” 


In the famous trade-mark case of Singer Machine Manufacturers 
v. Wilson,! Lord Chancellor Cairns asserted that: 


“What the motive of the defendant may be the court has very imperfect 
means of knowing. If he was ignorant of the plaintiffs rights in the first 
instance, he is, as soon as he becomes acquainted with them and perseveres 
in infringing upon them, as culpable as if he had originally known them.”’? 


In this country, too, it has been similarly held that an innocent 
intention in adopting plaintiff’s distinguishing marks is no defense, 
once defendant is shown to have persisted in their use after it has 
been pointed out to him that by so doing he is in fact passing 
off his goods as plaintiff’s. For example, in New England, etc., 
Company v. Marlborough, etc., Company,’ it was said by Holmes, 
J., in restraining the defendant’s use of a label similar to the 
plaintiff's : 

“It is found that the defendants did not intend to deceive the public by 
passing off their goods for the plaintiff's, but this must be taken pretty 
strictly. They knew that they were putting the power to do so into the re- 
tail dealers’ hands. It can hardly be doubted that they contemplated that 
the wholesale dealer at whose request they put up their awls in this form 
with full knowledge of the plaintiffs prior use would or might try to deceive 
the public, and whether they did or not is immaterial. They knew it after 
they were warned by the plaintiff and stood upon their rights.” 


And in the recent case of Fuller v. Huff,t in which defendants 
were enjoined from using the descriptive words ‘‘ Health Food” 
as part of the title under which they carried on the business of 
making nutritious food-products, upon the ground that these words 
had become identified with the plaintiff's business and manufac- 
ture, it was said by Shipman, J., for the Court of Appeals: 

‘+ Although the intent of the defendant’s principal when it commenced 
to use the name ‘ Health Food’ may have been innocent, the continuance 
after it had learned of the complainant’s prior use, indicates its deliberate 


1 (1877) 3 App. Cas. 376 at 391. 

2 See also Mitchell v. Henry (C. A. 1880), 15 Ch. Div. 181, 191; Army, etc., Society 
v. Army, etc., Society of India (1891), 8 R. P. C. 426; Orr v. Johnston (C. A. 1880), 
13 Ch. Div. 434 at 454; Hendriks ». Montagu (C. A. 1881), 17 Ch. Div. 638 at pp. 
646, 647, 651; Chivers v. Chivers (1900), 17 R. P. C. 420, 426; Edge v. Gallon (H. L. 
1900), 17 R. P. C. 557, 566. 

8 (1897) 168 Mass. 154. 

# (C, C. A. 1900) 104 Fed. Rep. 141 at 145 (Shipman, Wallace and Lacombe, JJ.). 
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intention to use the name without reference to the complainant's possible 
prior rights.” 


It is obvious that persistence after notice to desist may not 
constitute the moral turpitude, the conscious fraud, apparently 
demanded by Lawrence Manufacturing Company v. Manufactur- 
ing Company, Coats v. Thread Company, or the “ Elgin” case. 
Oftentimes, the persistence may be the result of an honest opinion 
on defendant’s part that his acts do not tend to pass off his goods 
as and for the plaintiff's. Yet, in the eye of the law, such a con- 
tinuance in a course of conduct which he has been cautioned is 
an invasion of the plaintiff’s rights, amounts to fraud; and if our 
courts are still to insist on fraud — presumed in the case of tech- 
nical trade-marks and actual in other cases — as an essential ele- 
ment of unfair competition, it is to be hoped that they will be 
satisfied with proof of this “legal fraud” in place of actual fraud- 
ulent intent and “ perfidious dealing” heretofore emphasized. 
Such an attitude, if once adopted, will enable the courts to apply 
the law of unfair competition to specific cases with much greater 
certainty. After a notice to desist, the only issue to be deter- 
mined will be that of likelihood of deception of the public by the 
defendant’s words and marks to the plaintiff's hurt. The de- 
fendant’s secret intent or motive, always difficult to discover, as 
remarked by Lord Cairns in Singer Machine Manufacturers v. 
Wilson, supra, will no longer be a controlling factor. No longer 
will it be true that the same act accompanied by the same decep- 
tion of the public and the same resulting injury to the plaintiff 
will be enjoined in the one case because the defendant intended 
that result, only to go unrestrained in another because the de- 
fendant was ignorant or skeptical that such would be the effect of 
his conduct. Even in cases of technical trade-mark it is important 
that this definition of fraud should obtain, for though conclusively 
presumed, for the purpose of relief by injunction, it may be 
nevertheless rebutted in exemption of damages.! Surely if a de- 
fendant uses plaintiff's marks after he has been warned of the con- 
sequences, his persistence in their use should be at his own risk 
and peril, and should be punished accordingly by an award of 
damages.” 


1 “Elgin” case, 179 U.S. 665, 674; Edelsten v. Edelsten (1863), 1 DeG. J. & S. 18s, 
199. 

2 See Lord Blackburn in Singer Mfg. Co. v. Loog (1882), L. R. 8 App. Cas. (5 
at 31. 
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Yet even then, our old friend “actual fraudulent intent,” need 
not become wholly a supernumerary. In cases where direct evi- 
dence as to the likelihood of deception resulting from defendant’s 
use of words or marks is evenly balanced, evidence of an actual 
fraudulent intent is important and material. The intent to deceive 
on the part of the defendant, once proved, is equivalent to an 
admission by him that the means he has adopted are likely to 
deceive; and where the court might be otherwise in doubt, this 
fact of fraudulent intent may well turn the scale against the 
defendant. 

Thus it was said by Kekewich, J., in Saxlehner v. Apollinaris 
Company: } 


“Tf in a case like the present, the defendants’ goods on the face of them, 
and having regard to surrounding circumstances, are calculated to deceive, 
it seems to me that no evidence is required to prove the intention to de- 
ceive, nor ought time and money be expended on any such evidence. 
The sound rule is that a man must be taken to have intended the reasona- 
ble and natural consequences of his acts, and no more is wanted. If, on 
the other hand, a mere comparison of the goods, having regard to surrounding 
circumstances, is not sufficient, then it is allowable to prove from other sources 
that what is or may be apparent innocence was really intended to deceive. 
There can be no better evidence of intention to deceive than that of the 
deceiver himself, and this evidence may be given with equal force by ad- 
missions, oral or in writing, or by inference from conduct. If the intent to 
deceive be once established, it is but a short step, though it is a step and 
not an inevitable one, to the conclusion that the intention has been fulfilled 
and that the goods are calculated to deceive. I am by no means sure that 
any such distinction as I have just briefly formulated between the two 
classes of cases has ever been sanctioned by judicial authority, . . . but 
my notion is that it has nevertheless been observed in practice and that 
evidence of intent has only been used in the second class above noticed.” 


So it was said by Farwell, J., in Chivers v. Chivers: ? 


? [1897] 1 Ch. 893, goo. 

2 (1900) 17 R. P. C. 420 at 427. In Lord Macnaghten’s opinion in Payton v. 
Snelling, [1901] A. C. 308, it was intimated that a plaintiff would find it easier to prove 
probable deception by defendant’s devices, if a fraudulent intent were established. 
Lord Macnaghten says (p. 310) : “ Now when a person comes forward to restrain a 
colorable imitation of this sort in a case like this, and when he cannot prove that the 
defendants have tried to steal his trade, he has to make out beyond all question that the 
goods are so got up as to be calculated to deceive. The principle is perfectly clear — 
no man is entitled to sell his goods as the goods of another person.” 

In the “Cellular Cloth ” case, [1899] A. C. 326, 335, Lord Halsbury explained the 
importance of the letter in Reddaway v. Banham, in which a jobber ordered belting 


19 
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“Of course if the court finds as a fact that the man has a fraudulent in- 
tention, that finding may well be material because the fraudulent intention is 
evidence against the defendant of probable deception. . . . In other words, 
it does not lie in the mouth of a rogue when he is found to be a rogue as a 
fact, to say that his roguery was so clumsy that it could not possibly 
succeed,” 


One word in conclusion. Even though it be conceded that a 
defendant who has innocently and inadvertently passed off his 
goods as plaintiff’s, or at least run the risk of so doing, by reason 
of similitude of names or marks, should be restrained from a con- 
tinuance of such acts, it does not necessarily follow in case of the 
use either of plaintiff’s technical trade-mark, or other distinguish- 
ing marks which may have become associated with the plaintiff's 
goods, that an innocent defendant must pay damages for the 
period prior to notice of the plaintiff’s rights. It is thoroughly con- 
sistent and equitable, that a defendant who cannot set up absence 
of a fraudulent intent as a bar to an injunction, should be never- 
theless allowed to prove it in exemption from damages or an 
accounting. 


E. R. Coffin. 


SCHENECTADY, January I, 1903. 


from the defendants marked merely “Camel Hair Belting,” without the addition of 
the defendants’ names as manufacturers, not as evidence of fraud but as evidence 
against the defendants of the confusion likely to result from the omission of their names 
on “Camel Hair Belting.” So too, Lord Blackburn in Johnson v. Orr Ewing (1882), 
7 App. Cas. 219 at 230: “ As against these defendants their own conduct is evidence, 
and I think their own conduct is such as to prove against them that the resemblance 
was calculated to deceive:” and again (p. 231), he speaks of the defendants’ conduct 
“as evidence of an intention to mislead, or what I think is more the true question, as 
evidence of what the effect of the similarity was likely to be” (4. ¢., deception of 
purchasers). 
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PRESIDENT’S POWER TO PARDON CoNTEMPTS. — In the Circuit Court of 
Appeals of the Eighth Circuit, Judge Sanborn has most vigorously assailed 
the proposition that ‘‘contempts of court are public offenses, pardonable 
like any other.” He draws a very clear distinction between criminal or 
punitive contempt proceedings, ¢. ¢., those conducted to preserve the power 
and vindicate the dignity of the courts, and proceedings which are civil, 
remedial, or coercive, 2. ¢., those instituted to protect and enforce the rights 
of private parties and to compel obedience to decrees made to enforce 
those rights. ‘hough both classes of cases are discussed, the actual deci- 
sion falls within the latter division. Two county judges were ordered by 
mandamus from a circuit court to levy a tax for the payment of a judgment 
recovered against the county. The judges refused, were imprisoned, and 
filed a petition for a writ of Aabeas corpus. The court refused to stay the 
proceedings in order to allow a petition to the President for pardon, hold- 
ing that the commitment was not in execution of the criminal laws of the 
nation, but was to secure to a suitor his legal rights, and that therefore the 
President.was without power to pardon. /n re Nevitt, 117 Fed. Rep. 448 
(C. C. A.). 

‘The subject of presidential pardons is divisible by two intersecting lines 
of cleavage. One divides fines or forfeitures due to an individual from 
those due to the Government. Obviously this distinction is applicable to 
all cases, civil and criminal. The other line divides contempt proceedings 
from other cases ; and notwithstanding the first distinction of Judge San- 
born noted above he strongly advises that the operation of the pardoning 
power be excluded from all contempt cases. Thus there are four possible 
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cases: (1) criminal convictions, with a fine payable to the United States ; 
(2) criminal convictions with a fine payable to an individual person ; (3) con- 
tempt commitments to vindicate the dignity of the court; (4) contempt 
commitments to enforce a decree in favor of an individual person. 

Under the Constitution the President has power “to grant reprieves and 
pardons for offences against the United States, except in cases of Impeach- 
ment.” And the power to remit fines and forfeitures, though not mentioned 
in the Constitution, is included under this general power. See RaAwLe, 
Const. 177; 1 Bishop, Crim. Law, § gog. Clearly class (1) comes within this 
power. Osborn v. U. S., 91 U.S. 474. With equal clearness class (4), 
into which falls the principal case, does not. Hendryx v. Fitzpatrick, 19 Fed. 
Rep. 810. In class (2), the decisions, though not harmonious and mostly 
decisions of state courts, indicate that the power does not exist, because 
its exercise would interfere with vested rights. See 1 Bishop, Crim. Law, 
§ 910. Contra, United States v. Thomasson, 4 Biss. (U. S. Dist. Ct.) 336. 
In class (3) the question squarely arises whether the judiciary or the execu- 
tive shall be the final judge of the manner in which a court is to preserve 
its dignity and enforce obedience. A possible distinction might be made 
between cases where the defendant is punished for a past act and those 
where he is punished till he complies with the order of the court. It is 
arguable that in the one case he has passed out of the hands of the court, 
and so the President may deal with him as he pleases, whereas in the other 
he is still under the direct control of the court. But this refinement seems 
unwise and unnecessary. A preferable result is pointed out by the dictum 
of the principal case that the “ executive cannot draw to himself all the real 
judicial power of the nation by controlling the inherent and essential attri- 
bute of that power, —the authority to punish for disobedience of the 
orders of the courts.” 


LiaBILITy OF ASSIGNEE OF BILL oF LaDING FOR DEFAULTS OF As- 
SIGNOR. — By a late decision in Mississippi an unusual responsibility is im- 
posed on the purchaser of a draft with a bill of lading attached. Assed v. 
Smith Grain Co., 32 So. Rep. 287. The case holds that a bank buying 
from the vendor of grain a draft to which a bill of lading is attached is liable 
for breach of warranty as to the quality of the grain. The doctrine of this 
case originated in Landa v. Lattin, 19 Tex. Civ. App. 246; and was fol- 
lowed in Finch v. Gregg, 126 N.C. 176. The reasoning of these two cases, 
which are precisely in point, the court adopts. The argument is that the 
assignee of a bill of lading attached to a draft gets the property in the 
goods and can therefore sue the purchaser on his contract with the vendor 
for the price ; that since he gets the benefits of the contract he should be 
compelled to accept the burdens. It is doubtful if the assignee of a bill 
of lading given as security is anything more than a pledgee. If so, he would 
probably, according to the reasoning of the court, have no rights under the 
contract. See Sewell v. Burdick, 10 App. Cas. 74. But admitting that 
the court’s premises are correct, the conclusion reached does not seem to 
be justifiable. It may be that when a vendor of goods assigns a bill of 
lading to secure payment of a draft, he intends to assign also his claim 
against the purchaser. But this should give the purchaser no reciprocal 
rights against the assignee, who has in no way agreed to carry out the ven- 
dor’s contract. The strongest argument in support of the decision is that 
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the buyer has paid the draft and taken the bill of lading in the belief 
that he was getting such goods as he had ordered; so upon discovering 
his mistake of fact he should be allowed to rescind. This ground of re- 
covery, however, has been held insufficient even when the bill of lading has 
in fact been forged, for the reason that the bank makes no representations 
as to the goods covered by the bill of lading. Goetz v. Bank of Kansas 
City, 119 U. S.551. Leather v. Simpson, 11 L. R. Eq. 398. See DANIEL, 
Nec. INstrR., § 1734. 

The principal case seems not only incorrect on principle, but likely to 
produce hardship in its practical application. In some cases the results 
might be exceedingly harsh. For example, since by the general rule the 
measure of damages for breach of warranty is the difference between the 
value of the goods as warranted and the actual value of the goods delivered, 
the damages might in some instances be more than the amount received 
by the bank. See Sepc. Dam., § 762. There is no authority directly 
opposed to the principal case; but those cases where recovery by the 
acceptor of the draft is denied although the bill of lading has been forged, 
seem in principle irreconcilable with it. The case is significant as showing 
the growth of what is deemed to be an unfortunate doctrine in the law. 


SPECIFIC PERFORMANCE OF CONTRACTS TO PERFORM ConTINUOUS ACTS. — 
By a recent decision in South Carolina a mandatory decree compelling a 
defendant to build and maintain a railroad station and keep a resident 
agent there was affirmed. The court thus not only gave specific perform- 


ance of a contract to build, but also required the performance of continuous 
acts. Murray v. Northwestern R. R. Co., 42 S. E. Rep. 617. This, it is 
often said, a court of equity will not do. 

The reason why courts of equity will not give specific performance of 
contracts to build is commonly stated to be that they lack the power. See 
Pomeroy, Conrt., 2nd ed., §§ 307, 312. The real reason, however, would 
seem to be that there usually is a sufficient remedy at law; for the plaintiff 
can get damages and with them employ another contractor. See Zrrington 
v. Aynesly, 2 Bro. C. C. 343. When this reason fails, as it does in cases 
where the structure is to be on the land of the defendant and consequently 
no money damages will enable the plaintiff to erect it, a decree for per- 
formance issues. Mayor v. Emmons, [1901] «1 K. B. 515. The specifi- 
cations as to the nature of the building must of course be reasonably 
definite. Mayor v. Emmons, supra. ‘This relief, however, should not be 
deemed confined to cases where the plaintiff has granted land to the de- 
fendant as consideration for a promise by the defendant to build thereon, 
as is sometimes stated, for the relief is based on the broad doctrine that 
there is no adequate legal remedy. See Stuyvesant v. Mayor, 11 Paige 
(N. Y.) 426. These cases are but another application of that fundamental 
principle, and should not be considered exceptional. 

As to the performance of continuous acts there is considerable conflict of 
authority. The majority of the decisions declare that a court of equity will 
not compel a defendant to perform a contract which requires the continuous 
employment of people, since a series of orders and a general superintend- 
ence would be necessitated. Powell Duffryn Co. v. Taff Vale R. R. Co., 
L. R.g Ch. App. 331 ; Blanchard v. Detroit Co., 31 Mich. 43. But the diffi- 
culty of enforcement seems to be exaggerated. To issue a series of orders 
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is no more than a court of equity is called upon to do whenever it under- 
takes to run a railroad by a receiver, and as to superintendence, the plaintiff 
may be depended upon jealously to take care of that. That equity may 
well give relief in such cases has been recognized in a number of decisions. 
Joy v. St. Louis, 138 U.S. 1; Wolverhampton Co. v. London Co., 16 Eq. 
433- They represent decidedly the better view, and are authority for de- 
claring the principal case correct. 

Where the contract to be enforced is, as in the principal case, that of a 
public service company, another point sometimes has to be considered. 
A railroad being a common carrier has duties towards the public. Any 
contract, therefore, which would seriously interfere with these duties a court 
of equity, in the exercise of its discretionary powers, should not enforce. 
Thus, where the full performance of the railroad’s contract would hinder 
or endanger the public travel, the plaintiff should be left to his action at 
law. Conger v. NV. Y. Co., 120 N. Y. 29. And where the contract is to 
build a station at a particular point and at no other, since the free consider- 
ation of the public’s convenience is thereby prevented, relief should be 
refused in equity, and for that matter, it seems, at law. Williamson v. 
C.R. 1. & BP. R. R. Co., §3 Ia. 126. The principal case which involves 
no such question seems to have been correctly decided on principle, and 
is believed to represent the modern tendency of the law. 


Rutes GOVERNING THE CREATION OF CONTINGENT REMAINDERS. — In 
spite of the vast learning that has from the earliest times been brought to 


bear on the law of real property, to make its rules and the reasons for 
them clear, several points have remained the subject of controversy. One 
point of dispute is whether there co-exists with the rule against perpetuities 
a separate and independent rule, that although an estate may be limited to 
an unborn person for life, a remainder cannot be limited to the children 
of such unborn person In 1890 the Court of Appeal held that there was 
such a rule. Whitby v. Mitchell, 44 Ch. D. 85. Recently the Chancery 
Division refused to apply the rule to a similar limitation of personalty. /z re 
Bowles, [1902] 2 Ch. 650. The decision is clearly correct, for there is 
existing authority that personalty may be appointed to an unborn child for 
life with remainder to unborn children. Routledge v. Dorril, 2 Ves. Jr. 
357- Though the court in the principal case was satisfied to rest its decis- 
ion on that authority, it questioned odster the necessity for any rule other 
than the rule against perpetuities to govern the creation of remainders 
whether of realty or personalty. 

Mr. Joshua Williams, upon whose authority the Court of Appeal relied 
in Whitby v. Mitchell, supra, was of opinion that the creation of con- 
tingent remainders is governed, not by the general rule of remoteness, but 
by an independent rule, namely, the rule against a possibility on a possibility. 
Witiams, REAL Prop., 6th ed., 245. Professor John C. Gray has ex- 
pressed the opinion that the creation of contingent remainders is, like the 
creation of other future interests, governed by the rule against perpetuities. 
Gray, PERPETUITIES, §§ 285, 298. Mr. Justice Kay believed that it was 
governed by both rules. Re Frost, 43 Ch. D. 246, 253, 254. 

The rule that a remainder to be good must depend on a common pos- 
sibility, and not on a double possibility, was first enunciated by Chief 
Justice Popham in Rector of Chedington’s Case, 1 Co. 153 a, 156 b. This 
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conceit though accepted for a time by Lord Coke was later definitely 
repudiated by him. Blamford v. Blamford, 1 Roll. R. 318, 321. Lord 
Chancellor Nottingham, too, said it had no basis in law. Duke of Nor- 
Solk’s Case, 3 Ch. Cas. 29. In the middle of the eighteenth century, about 
eighty years after Lord Nottingham had settled the matter, the theory 
that successive remainders for life are invalid was first mentioned as an 
independent rule, Spencer v. Marlborough, 3 Bro. P. C., Toml. ed., 232. 
Lord Northington, however, admitted that he searched in vain for any 
reason for it as an independent rule. He did not refer it to Popham’s 
doctrine. It is first traced to that doctrine by Lord Mansfield in Chap- 
man Vv. Brown, 3 Burr. 1626, 1634. It received its strongest support 
in opinions by Mr. Booth and Mr. Yorke given in private practice. 2 Cas. 
& Op. 432, 435, 440. Mr. Williams at first did not accept the view. 
WILLIAMS, REAL Prop., ist ed., 211, 212; but later adopted it. See WiL- 
LIAMS, REAL Prop., 3rd ed., 227, 406. Without further authority the Court 
of Appeal made the rule law in Whitby v. Mitchell, supra. It is sub- 
mitted, then, that the rule has no sound basis in the law, for if it be con- 
sidered that Lord Nottingham found it entirely without reason, and Lord 
Northington eighty years later searched in vain for reason for what he 
considered an independent doctrine, it seems impossible to contend suc- 
cessfully that the rule is older than the rule against perpetuities and that it 
has existed side by side with it. See Gray, supra, §§ 125-134, 191- 
199, 285-298. 

The idea that the creation of contingent remainders was not governed by 
the ordinary rule of remoteness seems to have been due to the fact that the 
danger of perpetuity was first felt in connection with executory limitations 
which were indestructible and which for a time furnished most of the cases. 
But, though the destructibility of contingent remainders may have kept 
questions of remoteness with regard to them from arising, it furnishes no 
sufficient reason for exempting the creation of them from the ordinary rule. 
See Gray, supra. Other circumstances that led to the idea that the creation 
of contingent remainders was outside the rule against perpetuities, were the 
fact that remainders are common law interests, and the belief that the rule 
was called into existence by the enactment of the Statute of Uses and 
the Statute of Wills. This, too, has been shown to be incorrect, for ex- 
ecutory limitations of chattels real were known to the common law ; and it 
was in connection with bequests of such interests that the rule against 
perpetuities was established. See Gray, supra, § 296. 

Since the rule against perpetuities governs all contingent equitable limi- 
tations, and all contingent limitations of personalty ; and since contingent 
remainders are now by law indestructible, it seems highly desirable that the 
creation of contingent legal remainders should be subject to that rule, par- 
ticularly as there is no large body of precedent to be overturned in order to 
establish the symmetry of the law. 


RIGHTS IN PERCOLATING WaTERS. — It seems to be the general opinion 
that the law of percolating waters, though of recent development, is fairly 
well settled in accordance with the leading English case of Chasemore v. 
Richards, 7 H. L. Cas. 349. See Goup, Waters, § 280. It is interesting 
therefore to note in connection with a recent California case how entirely 
without support the English decision seems to be in the United States, and 
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how unanimous the few American cases have been in following a more 
equitable rule—a rule denying that the owner of land has an absolute 
property in the percolating water beneath it. Katz v. Walkinshaw, 70 Pac. 
Rep. 663. 

The doctrine that the owner of land owns percolating water as he owns 
the rocks usgue ad infernos, as it is said, grew out of the necessity of allow- 
ing him to drain, mine, or otherwise use his land even though the use 
should interfere with percolating waters; for since such waters are unseen 
and may underlie the whole soil, all use of the land might otherwise be pre- 
vented. But the rule as stated and applied, not only involves the incon- 
sistency of allowing A, by digging on his own land and taking water from 
B’s, to convert what it calls B’s property, but also is open to the objection 
that it gives rise to a right greater than is necessary to secure to the owner 
the entire use of his land. There being a necessity to give him only a right 
to interrupt the water, it gives him an absolute right to the water itself. A 
good example of the injustice which may follow appears in the facts of a New 
York case where a city bought two acres in the midst of a farming district 
and completely ruined the lands in order that it might have water to sell. 
See Forbell v. City of New York, infra. The English rule in such a case 
would have given no relief. On the whole, therefore, it would seem better 
to hold to the general rule of waters and say that there can be no absolute 
property in percolating water. A careful reading of the decisions, neglect- 
ing dicta, would seem to show that percolating water may be interrupted by 
any act of the owner in the use and enjoyment of his property. Acton v. 
Blundell, M. & W. 324; New Albany R. R. Co. v. Peterson, 4 Ind. 112; 
contra, Bassett v. Salisbury Manufacturing Company, 43 N. H. 569. But 
that it may not be used except according to the usual law of waters. orbell 
v. City of New York, 164 N. Y. 522; Smith v. City of Brooklyn, 46 N. Y. 
Supp. 141, 160 N. Y. 357; Katz v. Walkinshaw, supra. These cases 
confine the use of the water to use on the land and are believed to be the 
only American cases on the point. The English law, as has been said, is 
contra. 

When the underground water flows in a defined and known course, the 
law universally holds that it may not be interrupted. See GouLp, WaTERs, 
§ 28. But when its course though defined is not known, the rule is the 
same as for percolating waters; the reason being that since these streams 
are unknown an owner digging in his own land cannot avoid interfering 
with them, and if such interference were held actionable many uses of land 
would become perilous if not impossible. The decisions therefore clearly 
allow him to interrupt. Haldeman v. Bruckhart, 45 Pa. St. 514. But 
although the argument for a different rule as to use is even stronger here, 
the English courts are consistent and refuse to recognize it. They seem 
to have no hesitation in allowing an owner to hunt for the source of his 
neighbor's spring and pipe it all off to the latter’s damage. Bradford Cor- 
poration v. Ferrand, [1902] 2 Ch. 655. An American decision, however, 
is apparently contra. Burroughs v. Satterlee, 67 la. 396. 

This view that percolating water may be interrupted by any enjoyment 
of the land, but may not be used except in a reasonable manner, has, it is 
believed, the merit of securing the use of the land to its owner, and the use 
of the water, so far as is practicable, to all whose land it touches. 
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Oricin or Duty not To Cause HomIcIDE By AN Omission. — In 
cases of homicide by an omission, rather than by a positive act, the crim- 
inal law has not yet definitely settled the nature of the defendant’s 
duty. One way in which a legal duty may originate is illustrated in the 
recent English case of Rex v. Pitwood, 19 T. L. R. 37. The case is 
peculiarly interesting, since on the facts it directly overrules Regina v. 
Smith, 11 Cox C.C. 210. It holds that where, through a gate-keeper’s negli- 
gent failure to close the gates, a person on the track is killed bya train the 
gate-keeper is guilty of manslaughter. The court argues that the defend- 
ant’s criminal liability grew out of the contractual duty existing between 
himself and the railroad. The decision seems to be sound, and several 
other cases seem to adopt a similar view of the origin of the legal duty. 
Regina v. Lowe, 3 C. & K. 123; Regina v. Hughes, 7 Cox C. C. 301. 

The legal duty in cases of this kind may arise in at least three ways. 
The first of these is illustrated by the principal case. Secondly, the duty 
may be imposed by statute. Regina v. Downes, 13 Cox C. C. 111. 
See Regina v. Middleshi~p, 5 Cox C. C. 275. Thirdly, the weight of — 
authority seems to hold that whenever a person has undertaken to perform 
any act, even gratuitously, so that others in reliance thereon have changed 
their position, a legal duty arises toward them. Regina v. Marriott, 8 C. & P. 
425; United States v. Knowles, Fed. Cas. 15, 540. Contra, Regina v. 
Shepherd, 9 Cox C. C. 123. The principal case probably comes within 
this class also. In fact the element of reliance would seem to be present in 
most of the cases where the duty is regarded as arising from the contract. 
This third rule is subject to two extensions. Where one person relying 
on the defendant has placed another in a position of dependence on 
him, a duty arises. For example, if in the principal case a father, relying 
on the defendant, had driven on the crossing with his child, the defendant 
would be responsible for the child’s safety independently of the contract. 
There seem to be no cases directly covering this point, but it falls within 
the spirit of the rule. Secondly, where the injured party is incapable of 
reliance, but his position has been changed by the defendant in pursuance 
of some undertaking to protect him. ‘I'lis covers undertakings to care for 
idiots and very young children. The cases are in conflict on this point, 
but the better view seems to favor the defendant’s liability, since he has 
by his own act changed the injured party’s position and assumed respon- 
sibility for his safety. Regina v. Nicholls, 13 Cox C. C. 75; contra, Rex 
v. Smith, 2 C. & P. 449. 

The only cases of liability for manslaughter from an apparent omission 
which are not included in one of the classes suggested seem to be those 
where a man has undertaken to control a dangerous force. He then 
must not negligently allow it to injure anyone. See WHarton, Hom., § 87. 
Such cases are nearly akin to those where there has been some positive 
act. The person by taking the dangerous force into his control has made it 
his, and is responsible for it. 

The adoption in full of these rules of legal duty would not greatly extend 
criminal liability in view of the standards of negligence in criminal law. 
The criminal law requires a man to act with no greater degree ot care than 
a person of his standard of capacity would consider proper. Further, 
to render a defendant liable, such reckless negligence must be proved 
as to show a criminal state of mind. Regina v. Noakes, 4 F.& F. 920. 
py oe to such limitations, broad standards of responsibility may safely be 
adopted. 
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RECOVERY BY PARENT FOR SEDUCTION OF CHILD. — Technically, even 
to-day, the common law action for seduction is not analogous to, but 
identical with the old action for disabling or enticing away a servant, and 
is founded purely on the relation of master and servant presumed to exist 
between parent and child. Grinnell v. Wells, 7 M. & G. 1033. In sub- 
stance, however, the action is based on the injury to the happiness and 
reputation of the plaintiff and his family. Zerry v. Hutchinson, L. R. 3 Q. B. 
62; Emery v. Gowen, 4 Me. 33. The courts, nevertheless, are unanimous in 
insisting on the formal though oftentimes fictitious relationship of master 
and servant to give the plaintiff standing in court. The hardship which 
results from this requirement is illustrated by a recent Irish case. A daugh- 
ter was seduced and made pregnant during her father’s lifetime. The 
father died two months before her confinement, and her mother brought 
suit. No recovery was allowed, because the seduced person was not the 
plaintiffs servant at the time of seduction. Hamilton v. Long, 36 Irish 
L. T. R. 189. 

The same technical difficulty stands in the way of justice in other cases 
of more frequent occurrence. When, for example, the daughter is serving 
in a household other than her father’s, she ceases to be his servant. If 
then she returns to him after her seduction but before her confinement, he 
can in England have no recovery. Dean v. Peel, 5 East 45. In this 
country the courts have avoided this unfortunate result where the seduced 
person is a minor, by holding that the right at any time to reclaim her 
services is enough to continue the relation of master and servant and sus- 
tain the action. Martin v. Payne, 9 Johns. (N. Y.) 387. This extension 
of the English rule is good as far as it goes; but it lets the wrongdoer 
escape where his victim is of age, Vickerson v. Stryker, 10 Johns. (N. Y.) 
115; also where she is a minor bound out as apprentice, Dain v. Wycoff, 
7 N. Y. 191; or where, as in the principal case, the father dies after the 
seduction but before the presumed loss of service. It is suggested that 
the injustice of the English rule might be avoided without departing from the 
technical foundation which all courts require for the action. This would be 
accomplished if the test of liability were made the relation of the victim to 
the plaintiff at the time, not of seduction, but of confinement. It must be 
admitted, however, that only two cases have been found which adopt this 
test. Coon v. Mofft, 3 N. J. Law 169; Parker v. Meck, 3 Sneed (Tenn.) 
29. And it has been disapproved of, expressly or impliedly, in numerous 
other decisions. South v. Denniston, 2 Watts (Pa.) 474; Bartley v. Richt- 
myer, 4 N. Y. 38. Itis argued that a master could not recover for the 
beating of a servant before he became his servant, since the loss is due to 
his own folly in hiring a disabled person. This is true ; but in the principal 
case the daughter is the plaintiff's servant, not by a subsequent contract, 
but merely by virtue of residence with her. More analogous to the prin- 
cipal case is one where A hires B, the term of service to begin on the ter- 
mination of B’s service with C, and B is beaten and disabled just before 
the end of the first service. No one can say that in such a case the 
courts would not have given A an action for services lost. The injury 
would be greater than if the beating took place after the term of service 
began. So in the principal case the plaintiffs wrong is as real as if her 
daughter had been her servant at the time of seduction. Although the 
weight of authority does not accept the test suggested, it seems deserving of 
recognition, for it accords with the modern tendency of the law to regard 
not so much the formal as the substantial basis of an action. 
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JUSTIFICATION FOR PROCURING BREACH OF CONTRACT. — A question of 
great practical importance has been discussed recently in the English courts. 
A labor union by threatening a strike forced a business firm to break its 
contract with an apprentice, and when sued by the latter justified its action 
on the ground of a prior contract with the firm forbidding such employ- 
ment. The court refused to allow the plea. Read v. Friendly Society of 
Operative Stonemasons, 19 T. L. R. 20 (Eng., C. A.). 

In considering the question of justification which the case raises, it is 
essential to distinguish and exclude interference that merely prevents the 
formation of contracts. Cf. Bulcock v. St. Ame’s Master Ruilders’ Feder- 
ation, 19 T. L. R. 27. Whatever motives and methods may be thought 
legally permissible in such cases, it seems clear that one who knowingly 
procures the breach of an existing contract has committed a legal wrong 
and should be prima facieliable. He has intentionally destroyed a property 
right, and the burden should be upon him to show justification ; not upon 
the plaintiff to show some additional element of illegality such as actual 
malice. See Quinn v. Leatham, [1901] A. C. 495 at 510; but see also 
Brown Hardware Co. v. Ind. Stove Works, 69 S. W. Rep. 805 ; 16 Harv. 
L. Rev. 228. What will constitute such justification has not, however, been 
satisfactorily determined. Assuming that the means used be legal the test 
must be found in the defendant’s motive. It is submitted that the line 
should be drawn between action prompted by self-interest or malice toward 
the plaintiff, and that honestly prompted by the interest of the public or 
of the party influenced. See Bowen v. Hall, 6 Q. B. D. 333 at 338; 
Glamorgan Coal Co. v. South Wales Miners’ Fed., infra. A typical case 
of the latter class is that of a brother persuading a sister to break her en- 
gagement with an unworthy fiancé. A further instance is found in the case 
of public-spirited interference to prevent the building of bridges by unre- 
liable men. There is a close analogy between this principle and that of 
privilege in defamation as applied to communications made in the interest 
of the recipient or of the public. On the other hand justification is lacking 
not only in cases of actual malevolence toward the plaintiff, but also in cases 
of mere self-interest. The latter motive though it will not make a legal act 
illegal cannot be considered “ just cause or excuse” for a prima facie tort. 
It follows from this that employers and labor unions cannot procure the 
breach of existing contracts without rendering themselves legally liable. 
The decision of the principal case disallowing the special plea of prior con- 
tract is in harmony with the classification suggested. See Curran v. Galen, 
152 N. Y. 33. Avclose case under this theory was lately presented in Eng- 
land. Labor leaders, acting under special authority given by the men, ordered 
a “stop day ” involving breach of contract. They were held justified on the 
ground that they had acted solely for the best interests of the men. G/amor- 
gan Coal Co.v. South Wales Miners’ Fed., 18T.L.R.810. A different 
decision might well have been reached, even assuming that disinterested 
citizens whose counsel was sought could have legally advised breach of con- 
tract. It is understood that this case is to be appealed. 

When illegal means are used the question is very different. It would 
seem that justification could not cover the use of threats, coercion, or deceit, 
even in the extreme case suggested of the brother and sister. Here again 
the analogy to slander is seen ; the defense of privilege is limited and may 
be rebutted. Combination for action otherwise justifiable raises a question 
too broad for discussion here. 
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PRIVILEGE OF ACCUSED AGAINST CORPORAL EXAMINATION. — An. illustra- 
tion of the tenderness for the accused shown by the courts of to-day, is fur- 
nished in a recent Iowa decision. ‘Testimony of physicians who had made 
a compulsory physical examination of a prisoner charged with rape was held 
inadmissible on the ground of privilege. State v. Height, N. W. 
The limits of the rule that the accused may not be compelled to give evi- 
dence tending to incriminate himself must be determined largely by the 
reasons on which the rule is based. Two distinct grounds have been sug- 
gested, that of mercy toward the prisoner, and that of the unreliability of 
evidence thus obtained. On the latter ground, it is urged with much force 
that if the accused himself be compelled to take the witness stand, his testi- 
mony will be untrustworthy, being given under bias; and further, that a 
skillful cross-examination may entrap him into apparent admissions and con- 
fessions which may mislead the jury. This reasoning obviously does not 
apply to cases of search or inspection or exhibition of the person, in which 
the reliability of the evidence depends on others than the accused. The 
other ground, however, that of mercy, while not a weighty consideration in 
the administration of the law at the period when the privilege originated, is 
perhaps the strongest element in its support to-day. From this point of 
view the question is mainly as to the extent to which the guilty should be 
shielded. The innocent do not need to claim privilege in these cases, and 
their inconvenience will be slight. See 5 Harv. L. Rev. 71. Since the 
purpose of the trial is to secure justice, the demands of mercy are surely 
satisfied by the exemption of the accused from testifying by word of mouth 
or in writing, and any further concession is unwise. 

It is well settled that the privilege will not be granted when the prisoner 
in court is asked to rise or to uncover his face for purposes of identification. 
State v. Reasby, 100 Ia. 231 ; State v. Prudhomme, 25 La Ann. 522. But 
the weight of authority is probably that he need iwt submit to a much more 
extended inspection. Day v. State, 63 Ga. 667; People v. McCoy, 45 How. 
Prac. (N. Y.) 216; contra, Walker v. State, 7 Tex. App. 245; State v. Ah 
Chuey, 14 Nev. 79. There seems no valid distinction between compelling 
the prisoner to uncover his face and to uncover his tattooed arm for identi- 
fication, nor, aside from the requirements of decency, between inspection in 
and inspection out of the court room. It is true that one who is accused of 
crime has not lost his personal rights, and he should be protected against 
public indignity in the court room and inhuman treatment outside. But not 
even an examination by physicians is so degrading that protection against it is 
necessary at the possible cost of justice. Subject to the exception just 
mentioned, it seems clear that a prisoner should not be allowed to conceal 
the evidence of his guilt under the plea of privilege. Justice and common 
sense should control mercy. 
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AGENCY — NONFEASANCE BY AGENT— LIABILITY TO THIRD PARTIES. — The 
plaintiff was injured through the negligence of the defendant, a real estate agent, in 
failing to keep in proper repair certain premises of which he had been given the entire 
control by the owner. e/d, that the plaintiff could recover from the agent. Lough v. 
Davis & Co.,70 Pac. Rep. 491 (Wash.). 

The defendant could not be held by a third party, on any doctrine of agency, for 
mere failure to perform a duty to his principal. Ad v. Caverly,7 N. H. 215. But an 
agent, like anyone else, may be liable for misfeasance, and an otherwise lawful act, if 
performed without taking proper precautions, may by reason of this omission become 
a misfeasance. ell v. Yosselyn, 3 Gray (Mass.) 309. Accordingly, if the injury to the 
plaintiff resulted from wrongfully letting the premises without repairing them, the 
defendant may have been rightfully held. But the court bases its decision upon 
the doctrine that anyone who is exercising entire control over property, in place of the 
owner, thereby incurs the common iaw obligations of an owner toward the public. Such 
a principle would be a striking development in the law of tort liability, for it is unwar- 
ranted the authorities. Delaney v. Rochereau, 34 La. Ann. 1123. It is perhaps 
defensible, however, as a matter of policy, and it accords with language used in several 
similar cases. See Baird v. Shipman, 132 Ill. 16. 


BANKRUPTCY — EFFECT OF NATIONAL ACT UPON STATE Laws. — Proceedings 
in involuntary bankruptcy under a state law were begun against a mining corporation. 
A judgment creditor of the corporation petitioned for a writ of prohibition to prevent 
the state court from assuming jurisdiction, on the ground that the state law was sus- 
pended by the national act of 1898. e/d, that the writ will not issue, since the act of 
1898 does not apply to mining corporations and the state law is consequently still in 
a = — them. Herron Co. v. Superior Court, etc., of San Francisco, 68 Pac. 

ep. 814 (Cal.). 

Ctate laws which are properly bankruptcy acts are to be distinguished from isolated 
statutes not forming part of any regular system of bankruptcy, although having to some 
extent similar objects. See 14 Harv. L. REv. 541. The latter class of laws are not 
suspended by the passage of a national act. Steelman v. Mattix, 36 N. J. Law 
The former, however, according to what seems the better view, are entirely suspended 
as regards cases in which proceedings might be had under the national act. Betcham 
v. McNamara, 72-Conn. 709. It would seem that the same result should be reached 
in those cases which, like the principal case, do not fall within the scope of the national 
act. LOWELL, BANKR., § 9; contra, Shepardson’s Appeal, 36 Conn. 23. The contrary 
view leaves the states such freedom to make new provisions concerning the commis- 
sion of acts of bankruptcy and regarding other subjects upon which Congress has 
chosen to remain silent as practically to nullify the power of Congress “to establish 
uniform laws on the subject of bankruptcies,” contemplated by the Federal Constitu- 
tion. It is submitted that the principal decision is unfortunate as involving this result. 


BANKRUPTCY — PROVABLE CLAIMS — FUTURE RENT. — Held, that adjudication in 
bankruptcy terminates the existing relation of landlord and tenant so that a claim for 
rent accruing after the adjudication will not be allowed though the tenant had executed 
or oe: notes therefor. /x re Hays, etc., Co. 117 Fed. Rep. 879 (Ky., Dist. Ct.). 

or a discussion of the principles involved, see 14 HaRv. L. REV. 457. 


CARRIERS — REGULATION OF FARES BY MUNICIPALITY — TRANSFERS. — By its 
charter the City of Chicago was given power to regulate the charges of street railways. 
In pursuance of this power, §§ 1723 and 1725 of the Revised Code of the City were 
passed requiring street railways to issue transfers entitling passengers to ride on a 
connecting line of the same company without payment of an additional fare. AHedd, 
that this is a reasonable regulation and is valid. Chicago Union Traction Co. v. City of 
Chicago, 65 N. E. Rep. (Ill, Sup. Ct.) 451. 

The legality of the ordinance was contested on two grounds: first, that the munici- 
pality had no authority to pass such an ordinance ; and secondly, that it was an impair- 
ment of the obligation of a contract. The decision of the court on the first contention 
would seem to be correct. That astate may regulate the rates charged by common 
carriers is too well established to admit of question. Chicago, etc., R. R. Co. v. Lowa, 
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94 U. S. 155. This power the state may exercise through agents appointed by it. 
Chicago, ae 74 R. Fa Minnesota, 134 U.S. 418. It would seem to follow then that a 
municipality having, by direct authority of the state, power to set a maximum rate of 
fares, may set the rate for carriage over two lines operated by the same company, as 
well as over one. It is a mere incident to the latter power to require the issue of a 
transfer. Nor is this regulation so unreasonable as to warrant judicial interference. 
Chicago, etc., R. R. Co. v. Wellman, 143 U. S. 339. The precise point of the principal 
case, it seems, has not hitherto been decided. The question involved in the second 
contention has been fully discussed in 16 Harv. L. REv. 1. 


CONSTITUTIONAL LAw — DuE Process — SPECIAL ASSESSMENTS. — The Massa- 
chusetts Statutes of 1867, c. 106, provide for building sewers in the city of Worcester 
and the assessment of the proportionate share of the cost upon “ every person ownin 
real estate upon any street, etc., or whose real estate may be benefited thereby. 
Held, that the statute is constitutional. Smith v. Worcester,65 N. E. Rep. 40 ( Mass.). 

The statute involved in the principal case might seem to fall within the class already 
declared unconstitutional by the Massachusetts court because by authorizing an 
assessment of the entire cost of a local improvement on the estates benefited, it might 
cause the tax on any single estate to exceed the benefits conferred. Sorden v. Coffey, 
178 Mass. 489; cf. Norwood v. Baker, 172 U.S. 269. But since it already had been 
declared a valid exercise of the taxing power, the court hesitated to reverse the earlier 
decision. Butler v. City of Worcester, 112 Mass. 541. The court therefore makes a 
distinction between statutes of “general future application” and those in which the 
legislature may be supposed to have acted in view of a specific scheme. In the 
former class of statutes, of which that in the principal case might seem to be one, 
the court would follow its latest decisions and declare them unconstitutional... But in 
the latter, within which the statute in question was considered to be, the statute will be 
supported provided the resulting assessment is not in substantial excess of the benefits 
conferred. The decision furnishes an indirect means for the Massachusetts court to 
follow the United States’ decisions limiting Morwood v. Baker. French v. Barber As- 
phalt Paving Co., 181 U.S. 324; see 15 HARV. L. REv. 307. 


CONSTITUTIONAL LAw — NATURALIZATION — JAPANESE NOT ELIGIBLE TO CITI- 
ZENSHIP. — A statute provides that applicants for admission to the bar shall be citizens 
of the United States. 2 Hill’s Stat. of Wash., sec. 92. An applicant produced a 
certificate of naturalization from a county court, which showed him to be a native and 
former citizen of Japan. Ae/d, that a tortor is not eligible to citizenship in the 
United States and that the judgment of naturalization may be collaterally attacked. 
Ln re Takuji Yamashita, 70 Pac. Rep. 482 (Wash.). 

The power to regulate naturalization is vested exclusively in the federal government. 
Const. of U.S., Art. I.sec.8; Thurlow v. Massachusetts, 5 How. (U.S. Sup. Ct.) 504. 585. 
The first naturalization act provided for admission to citizenship of “ free white per- 
sons,” only, Act of Apr. 14, 1802, but by amendment the privilege was extended to 
persons of African nativity and descent. Act of July 14, 1870, c. 254,§7. The term 
“white” in these acts has been generally construed to include only the Caucasian race, 
and accordingly Chinese, Hawaiians, Burmans, and Canadian Indians have been refused 
naturalization. /# re Ah Yup, 5 Saw. (U. S. Circ. Ct.) 155; /n re Kanaka Nian, 6 
Utah, 259; / re Po, 28 N. Y. Supp. 383; / re Camille, 6 Fed. Rep. 256. On the 
other hand, one apparently a Mexican Indian was admitted to citizenship. /n re Rod- 
riguez, 81 Fed. Rep. 337. But this decision, if correct, might be rested upon peculiar 
naturalization treaties with Mexico. See Treaty, Feb. 2d, 1848. A statute passed in 
1882, U. S. Comp. St. 1901, sec. 2169, forbidding the naturalization ot Chinese has been 
considered as merely declaratory of existing law. /n re Po, supra. The conclusion in 
the principal case seems therefore correct. It is sustained by the only decision found 
upon the exact point. / re Saito, 62 Fed. Rep. 126. Since the naturalization record 
showed that upon the facts found the county court had no right to grant the certificate, 
a collateral attack upon this judgment void on its face was rightly allowed. Jn re 
Hong Yen Chang, 84 Cal. 163; /n re Gee Hoop, 71 Fed. Rep. 274. 


CONSTITUTIONAL LAW — PRESIDENT’S PARDONING POWER FOR CONTEMPT OF 
FEDERAL Court. — Two county judges were committed for contempt for disobeying 
a writ of mandamus from a circuit court ordering them to levy a certain tax for pay- 
ment of a judgment. They sought a writ of 4adbeas corpus, pending a  eemgarer to the 
President for pardon. Aeé/d, that the President has no power to pardon, and there- 
fore the writ is denied. /n re NMevitt, 117 Fed. Rep 448 (C. C. A., Eighth Circ.). See 
NOTES, p. 291. 


: 
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CONSTITUTIONAL LAW — SPECIAL PRIVILEGES — EXCEPTION OF LABOR UNION 
FROM LAW AGAINST COMBINATIONS.—A Nebraska statute, Comp. St. 1901, c. I a, 
making combinations in restraint of trad2 illegal, expressly excepted labor unions from 
its operation. e/d, that the statute does not violate the provision of the state consti- 
tution, forbidding the grant of a special privilege or immunity. Cleland v. Anderson, 
g2 N. W. Rep. 306 (Neb.). 

The exception from the operation of a statute of certain members of the class dealt 
with does not, ipso facto, render the statute unconstitutional. The test is whether there 
is a reasonable need, based upon public welfare, for a different treatment of the mem- 
bers excepted. Am. Sugar Refining Co. v. Louisiana, 179 U. S. 89; Magoun v. lil. 
Savings Bank, 170 U. S. 283. The growing favor with which the law has come to 
cegued combinations of labor, tends to show the reasonableness of the exception made 
by the Nebraska statute. At common law combinations of laborers to raise wages, 
were by early decisions held illegal along with other combinations in restraint of trade. 
The King v. Fourneymen- Taylors, 8 Mod. 11; People v. Fisher, 14 Wend. (N. Y.) 9. 
But of late years this form of combination has been considered less harmful. Strikes 
were declared lawful in England by statute, 34 & 35 Vict. c. 32, and in this country by 
the courts themselves. Commonwealth v. Hunt, 4 Met. (Mass.) 111; see Curran v. 
Galen, 152 N. Y. 33. Moreover, the action of the legislature, as indicative of public 
need, should be given great weight. It would seem, therefore, an unusually strong 
cage for the application of the rule that a statute should be held constitutional unless 
it is clearly bad. See Cootey, Prin. Const. L. 159. It is interesting to note that 
this same statute was held by the Federal Circuit Court to contravene the Fourteenth 
Amendment. Méagara Ins. Co. v. Cornell, 110 Fed. Rep. 816. 


CONTRACTS — PAYMENT FOR LAND BY INSTALLMENTS — MEASURE OF DAMAGES. 
— The defendant contracted to purchase certain lots from the plaintiff and to pay for 
them by installments. After the last installment had fallen due the plaintiff brought 
an action for the full contract price but without tendering a deed of the land. AHe/d, 
that the plaintiff could recover all except the last installment. Gray v. Meek, 64 N. E. 
(Il., Sup. Ct.). 
here several installments are due under a contract they constitute ordinarily but 
one indivisible cause of action. Sarrett v. Belfy, 47 Conn. 323; Reformed, etc., Church 
v. Brown, 54 Barb. (N. Y.) 191; Jarrett v. Self, 90 N. C. 478. But in the principal case 
the failure of the plaintiff to tender a deed of the land constituted a defense for the 
failure to pay the last installment which did not exist for the prior defaults. Under 
these circumstances the Illinois courts hold that the plaintiff may waive his right to 
the last installment and collect the others. Duncan v. Charles, Was 561. But the 
more general and better doctrine seems to be that if the plaintiff not a good right 
of action for all the installments due in point of time he has no right of action for any. 
Beecher v. Conradt, 3 Kernan (N. Y.) 108; McCroskey v. Ladd, 96 Cal. 455. The Illi 
nois doctrine would seem to grant the vendor practically specific performance at law. 
Much the same result is reached, on the other doctrine, when the deed has been ten- 
dered. Richards v. Edick, 17 Barb. (N. Y.) 260, 264. Both results seem unfortunate. 
A better view would seem to be that where there has been a material breach, the 
vendor can sue only for such breach. Then, whether the deed has been tendered, or 
this is excused by the vendee’s breach, the damages should be only the difference 
between the contract price and the market value of the land. See Griswold v. Sabin, 
51 N. H. 167; Hogan v. Kyle, 7 Wash. 595. 


CONTRACTS — RESCISSION — Loss OF THE RIGHT BY NEGLIGENCE. —P si 
an application for an insurance policy in the belief, induced by the fraud of the com- 
pc agent, that it called for a policy different from that for which it really called. 

received the policy designated in the application and paid the first premium. Four 
months later, upon examining the policy for the first time, he discovered the fraud. 
Held, that because of unreasonable delay P cannot rescind the contract and the plain- 
tiff, his assignee, cannot recover any part of the premium paid. Bostwick v. Jns. Co., 
92 N. W. Rep. 246 ( Wis.). 

The right to rescind because of fraud, being strictly an equitable right, is lost by 
acquiescence for an unreasonable length of time. Cox v. Montgomery, 36 Ill. 396; see 
Norris v. Haggin, 136 U. S. 386, 391; PoLLock, ConT., 7th ed., 590-592. There can, 
however, be no acquiescence in the strict sense until there is baselalis of the fraud. 
Hence, ordinarily, mere delay without such knowledge does not preclude the right to 
rescind, Pence v. Langdon, 99 U.S. 578 ; Lindsay, etc., Co. v. Hurd, L. R. § P. C. 221, 241. 
But when in a business transaction like that of the principal case, the defrauded p 
has negligently failed to open his eyes to that which he should readily have discove: 
sound policy would seem to require that mere ignorance of the fraud be re, as 
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immaterial. See Pence v. La , supra, 581. Obviously the case would not have 
fallen within this principle had fraud been exercised at the time of delivering the policy 
so as to throw the insured off his guard. This was so held in a recent case before the 
same court. Bostwick v. Ins. Co.,92 N. W. Rep. 246. In short, it is a question of fact 
whether under all the circumstances the defrauded party was inexcusably negligent. 
Thus the principal case appears sound on principle ; and such authorities as have been 
found are in accord. Mat. Bank v. Taylor, 5 S. Dak. 99, 111; see McMaster v. Ins. Co., 
87 Fed. Rep. 63. 


CoRPORATIONS— RIGHT OF DIRECTORS TO PREFER THEMSELVES AS CREDI- 
TORS. — The directors of a corporation were sureties on corporate debts. With the 
knowledge that the corporation was insolvent they transferred the entire corporate 
property to a trustee for payment of said debts. e/d, that the conveyance will not be 
set aside as in fraud of creditors in a suit by one of them. Mappannee Canning Co. v. 
Reid Murdock & Co., 64 N. E. Rep. 870, dissenting opinion 1115 (Ind., Sup.Ct.). For 
= discussion of the contrary decision of this case in the lower court, see 15 Harv. L. 

V. 409. 


CRIMINAL LAW— NEGLIGENT MANSLAUGHTER — FAILURE TO GUARD RalL- 
ROAD CROSSING.— Through the negligence of the defendant, a gate-keeper at a 
railroad crossing, in failing to close the gates a pedestrian was killed 4 a passing train. 
Held, that the defendant is guilty of manslaughter. Rex v. Pitwood, 19 T. L. R. 37 (Eng.). 
See NoTEs, p. 297. 


DAMAGES — CONTRACT FOR THE SALE OF REALTY— WILFUL DEFAULT BY 
VENDOR. — The vendor in a contract for the sale of realty refused to perform on the 
sheer that she had made a poor bargain. e/d, that the vendee, in an action for the 

reach, can recover only the Y aan money actually paid, with interest. Stuart v. 
Pennis, 42 S. E. Rep. 667 (Va.). 

Damages for the breach of a contract for the sale of realty, when this is due to the 

owner’s non-culpable inability to convey clear title, are limited to the purchase mone 

aid, with interest. /lurcau v. Thornhill, 2 W. Bl. 1078; Baldwin v. Munn, 2 Wend. 
N. Y.) 399. The rule, however, is restricted to cases of failure of title, where this 
limitation of damages may be sustained by reasons analogous to those for the defense 
of impossibility in an ordinary action on the contract. See Sepc. Dam., 8th ed., 
§ ‘oon But where the breach is wilful, there is no reason for reducing the damages, 
and full compensation is allowed. Western R. R. v. Babcock, 6 Met. (Mass.) 346; 
Barbour v. Nichols, 3 R. 1. 187; Allen v. Atkinson, 21 Mich. 351. Nor is the principal 
case supported by the decisions of its own jurisdiction, for the authority cited as ex- 
tending the rule in Virginia is, in so far as it is in point, confined to cases of failure of 
title, and two decisions tend to establish the proper rule of damages. Wéilson v. 
Spencer, 11 Leigh (Va.) 261; Mewbrough v. Walker, 8 Gratt. (Va.) 16. 


DAMAGES — STIPULATED DAMAGES — WHEN ENFORCED.— The defendant con- 
tracted with the plaintiff to allow him the exclusive right of selling its pianos in St. 
Louis, and to pay him one hundred dollars for each and every breach of such agree- 
ment. /7e/d, that, since the stipulated damages are not excessive and the actual dam- 
age cannot be measured with approximate certainty, the stipulated damages will be 
enforced. Menges v. Milton Piano Co., 70 S. W. Rep. 250 (Mo. App.). 

The expressed intention of the parties will in general govern in determining whether 
the stipulated sum is to be construed as a pe when it is unenforceable, or as liqui- 
dated damages. Monmouth Park Assn. v. Wallis Iron Works, 55 N. J. Law 132, 140. 
The fact that the actual damage is incapable of 1 yer measurement has been a 
factor in determining the courts to give effect to the stipulated damages. Streeper v. 
Williams, 48 Pa. St. 450; Wooster v. Kisch, 26 Hun (N. Y.) 61. But in no case will 
the fundamental principle that what is sought is compensation only be violated. Myer 
v. Hart, 40 Mich. 517, 523; Frank v. Block,g N. Y. St. to1. The decision of the prin- 
cipal case therefore seems to be sound on principle and in accord with the authorities. 
Streeper v. Williams, supra; Jones v. Binford, 74 Me. 439. A similar but distinct 
class of cases is found where a party contracts in the alternative to do a certain act or 
to pay a certain sum at his option. In these cases a failure to do the act is construed 
as an election to pay the sum stipulated, and payment will be enforced. Pearson v. 
Williams’ Admrs., 24 Wend. (N. Y.) 244, affirmed 26 Wend. (N. Y.) 630; see Penn. 
R. R. Co. v. Reichert, 58 Md. 261. 


DAMAGES —TRANSPORTATION BY SEA — MEASURE OF DAMAGES FOR DELAY. — 
Goods were shipped by steam vessel from New York to South Africa. Through the 
negligence of the shipowner the vessel was seized and detained. When finally*re- 
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leased there was no market for the goods. He/d, that the measure of damages to 
which the owner of the goods was entitled was the difference between the market value 
of the goods at the time when they ought to have been delivered and the market 
pe ma wr. oa they were in fact delivered. Dunn v. Bucknall Brothers, 51 W. R. 
102 (Eng., C. A.). 

It is generally law that in a suit against a carrier for delay in delivery of freight 
anticipated profits cannot be recovered. Hadley v. Baxendale, 9 Ex. 341. It has, 
however, been held, both in England and in the United States, that damages for loss 
in market value through delay may be obtained from a carrier by land. Collard v. 
S. E.R. R. Co.,7 H. & N. 79; Cutting v. Grand Trunk R. R. Co., 13 Allen (Mass.) 381. 
The reason for allowing such damages is that the market value of the goods at the 
time when they should have been delivered is the value of which the consignee is de- 
prived by the breach of contract. See SrpG. DAM.,8th ed., § 753. On the ground that 
the precise time of arrival of — shipped by sea cannot be ascertained, the only two 
cases 0 ene, point that have been found, hold that damages for loss of market 
value cannot obtained from a carrier by sea. Zhe Parana, 2 P. D. 118; The Not- 
ting Hill,g P. D. 105. These cases have been cited as law. See CARVER, CARRIAGE 
BY SEA, 3rd ed., § 726. They have, however, been adversely criticised. See SEDG- 
WICK, supra, § 855. Since at the present time sea carriage can be accomplished with 
as great a degree of certainty as land carriage, there would seem to be no reason why 
the same rule of damages should not be applied. The principal case is therefore to 
be commended for bringing about this desirable uniformity. 


Equity — SPECIFIC PERFORMANCE — CONTRACT TO BUILD AND MAINTAIN 
RAILROAD STATION. — The plaintiff conveyed land to the defendant in consideration 
of the latter’s agreement to build and maintain a railroad station thereon. He/d, that 
the court will give specie performance of the contract, although it is a contract to 
build, and involves the performance of continuous acts. Murray v. Northwestern R. R. 
Co., 42 S. E. Rep. 617 (S. C.). See NorEs, p. 293. 


EVIDENCE — ADMISSIONS — STATEMENT BY CO-DEVISEE. — Several devisees un- 
der the same will offered it for probate. To prove the incompetency of the testator 
an admission by one of the co-devisees was offered. He/d, that this evidence is admis- 
sible. Gibson v. Sutton, 70 S. W. Rep. 188 (Ky.). 

An admission of the testator’s incapacity by a sole devisee or legatee is unquestion- 
ably admissible. See /n re Baird, 47 Hun (N. Y.) 77, 78; McMillan v. McDill, 110 
Ill. 47, 50. _ Where, as in the principal case, other devisees are parties to the record 
such evidence would have almost as great, if not equal, probative force. But accord- 
ing to the great weight of authority, it is excluded. Jn re Baird, supra ; Hauberger v. 
Root, 6 W. & S. (Pa.) 431. These cases apply the general principle that mere com- 
munity of interest is insufficient to render the admission of one party competent as evi- 
dence against another, even though a party to the same record. See /n re Baird, supra ; 
1 GREENL. Ev., 16th ed., § 176. Where, on the other hand, there is an identity of 
interest between the toh gs such as that of partnership, such evidence is clearly admis- 
sible. Cady v. Shepherd, 11 Pick. (Mass.) 400, 407. The few authorities supportin: 
the principal case are comparatively early cases. Brown v. Moore, 6 Serg. (Tenn) 
272; Beall v. Cunningham, t B. Mon. (Ky.) 399. The Kentucky decision just cited 
went partly on the ground that at that time no party to the record could be called as a 
witness. This rule no longer prevails. See Milton v. Hunter, 13 Bush (Ky.) 163, 168. 
Since, therefore, the co-devisee may now be called upon to testify directly, the court 
would, it seems, have been justified in departing from a rule which, as they apparently 
recognized, is opposed to both principle and authority. 


EVIDENCE — AFFIDAVIT OF JURORS AS TO PROCEEDINGS IN THE JURY RoomM— 
ATTACK ON VERDICT. — On an appeal, the plaintiff in error offered in evidence 
affidavits of a juror, that the foreman had made, in the jury room, from his own knowl- 
edge, statements not given before the court, and bearing on a material issue. Held, 
that the affidavits are not admissible. St. Lowis, etc., Ry. Co. v. Ricketts, 70 S. W. 
Rep. 315 (Tex., Civ. App.). 

_ It is a well recognized doctrine, that, in order to insure perfect freedom of discussion, 
testimony in regard to proceedings in the jury room should generally be excluded. 
Woodward v. Leavitt, 107 Mass. 453. But to exclude evidence off improper conduct such 


as in the principal case seems to go beyond the reason of the rule, though one case ex- 

actly in accord has been found. Price v. Warren, 1 Hen. & M. (Va.) 385; contra, State 

v. Burton, 70 Pac. Rep. 640 (Kan.). wr | courts have protected even greater impro- 
20 


prieties. See Clum v. Smith, 5 Hill (N. Y.) 560; Boetge v. Landa, 22 Tex. 105. 
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Such extensions, however, seem opposed to principles of justice, which would de- 
mand rather that the rule be closely restricted. There is another rule excluding evi- 
dence of the mental state of a juror, such as misunderstanding of instructions, improper 
motives, etc., as too difficult to disprove.’ Mattox v. United States, 146 U.S. 140. 
Some cases seem to treat this as the only rule of exclusion, and so confusion is caused, 
but they plainly do not involve the question in the principal case. 


EVIDENCE — SELF-INCRIMINATION — EXAMINATION BY ORDER OF CouRT.— A 
prisoner charged with rape was examined by physicians against his consent. edd, 
that the testimony of the physicians who made the examination was wrongfully admit- 
ted by the trial court. State v. Height, 91 N. W. Rep. 935 (Ia.). See NOTES, p. 300. 


FRAUDULENT CONVEYANCES — CONSIDERATION — DISCONTINUANCE OF DIVORCE 
PROCEEDINGS. — A husband, while insolvent, conveyed property to his wife, in 
consideration of her discontinuing divorce proceedings then pending. é/d, that the 
conveyance could be set aside by creditors of the husband, for want of sufficient 
consideration. Oppenheimer v. Collins, 91 N. W. Rep. 690 (Wis.). 

A discontinuance of divorce proceedings is good consideration for a contract. 
Phillips v. Meyers, 82 I. 67. Inadequacy of consideration is immaterial, even where 
third parties are interested, except as evidence of fraud. Bayspoole v. Collins, L. R. 
6 Ch. 228. Whether such a conveyance as that in the principal case should be set 
aside, without requiring further proof of fraud, must therefore he a question of policy 
alone. The point seems to be new. The court argues, that transactions of this sort if 
sustained would offer too great an opportunity for defrauding creditors, by the institu- 
tion and discontinuance of collusive divorce proceedings. On the other hand, the rule 
of the court would often impose an unjust hardship upon the wife, and moreover the 
law favors agreements for a continuance of the marital relation. See Adams v. Adams, 

1N. Y. 381. The difficulty suggested by the court might be met perhaps with more 
justice to all concerned, if the circumstances were regarded as merely raising a pre- 
sumption of fraud, requiring evidence of good faith from the wife. 


JUDGMENTS — MERGER BY SECOND JUDGMENT — Loss OF PRIORITIES. — X 
obtained a judgment constituting a lien on the judgment debtor’s property; Z shortly 
thereafter also recovered judgment. Seven years later X brought an action on his 
judgment, and obtained a new judgment. /Ye/d, that the first judgment obtained by X 
is not merged in the second so as to destroy the priority of the first. Springs v. 
Pharr, 42 S. E. Rep. 5go (N. C.). 

The decision in the principal case is in accord with previous North Carolina de- 
cisions. Carter v. Coleman, 34 N.C. 274; McLean v. McLean, 90 N.C. 530. It is 
rested on the old theory of merger by judgment, that a security of a higher nature 
extinguishes inferior securities, but not securities of equal degree. Cf Andrews v. 
Smith, 2 Wend. 53. That theory explains the rule that a judgment obtained in a 
court of a foreign nation is not a merger of the original cause of action in the home forum; 
but it does not explain the rule that a judgment recovered in one of the United States 
merges the original cause of action in all the others. Cf Bank of Australasia v. Nias, 
16 Q. B. 717; Mew York, etc., R. R. Co. v. McHenry, 107 Fed. Rep. 414; Harrington v. 
Harrington, 154 Mass. 517. The true theory is that it is a policy of law to discourage 
superfluous and vexatious suits by causing a prior judgment to be merged in a second 
and rights under the former lost. See FREEMAN, jonon., 4th ed., § 215. Thus a for- 
eign ag epeg is not merged, because the suit is not vexatious but for additional 
relief; but a judgment in one of the United States is merged ae eee in another, 
because the second is vexatious and superfluous owing to Art. IV. sec. 1. of the Con- 
stitution. On the theory submitted the decision in the principal case is objectionable, 
unless the suit was a formal one to revive or renew the old judgment, in which case 
it ought to have been commenced by a scire facias. See BLACK, JUDGM., § 482 a. — 


MUNICIPAL CORPORATIONS — RIGHT TO EXCLUSIVE USE OF NAME. — A railroad 
company established a new station, giving it the name already borne by a town situ- 
ated near by upon the same railroad. The resulting confusion caused inconvenience 
to passengers and to shippers. The town filed a bill to restrain the railroad company 
from applying this name to the new station. Ae/d, that the bill is not maintainable. 
Gulf & Ship Island R. R. Co. v. Town of Seminary, 32 So. Rep. 953 (Miss.). 

he law does not, as a general principle, recognize exclusive rights in a name, ex- 
cept in cases of trademark. See Du Boulay v. Du Boulay, L. R. 2 P. C. 430; Mew 
York, etc., Co. v. Coplay Cement Co., 45 Fed. Rep. 212. Equity will, however, restrain the 
use of another’s name in business competition in such a way as to mislead the public. 
Croft v. Day, 7 Beav. 84; Saxlehner v. Apollinaris Co., [1897] 1 Ch. 893. Such 
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injunctions involve recognition of an equitable right to carry on business unhin- 
dered by unfair competition, and seem to be merely an exercise of the broad discretion- 
ary power of equity to protect substantial interests from damage caused by sharp 
practice. Cf. Kempson v. Kempson, 58 N. J. Eq. 94. This doctrine obviously fails to 
cover the principal case, since there the injunction is not sought to protect any 
substantial interest of the municipal corporation as such. Nor can the corporation 
constitute itself guardian of the general business interests of the inhabitants. See 
Dover v. Portsmouth Bridge, 17 N. H. 200, 215. While, therefore, the result of the 
principal case may be regretted, it seems impossible to aapete the correctness of 
the decision. If any remedy exists, it would seem to be mandamus against the rail- 
road company or possibly injunction at the suit of an individual who is: sustaining 
inconvenience. 


PERSONS — MORTGAGE BY INFANT — AVOIDANCE. — The plaintiff, while an infant, 
obtained advances from a building society, to purchase a piece of land and to erect 
houses thereon. . The land was conveyed to the infant by the vendor and the next day 
mortgaged to the society to secure the advances. On learning of the plaintiff’s infancy 
the society took possession of the property. When the plaintiff attained her major- 
ity, she repudiated the contract and mortgage, and brought action for possession. 

‘eld, that the mo e is void; yet, since but for the advance of the purchase money 
the vendor would have had a vendor’s lien, the society can to the extent of the pur- 
chase money stand in the vendor’s shoes. Vottingham, etc., Society v. Thurstan, 19 
T. L. R. 54 (H. of L., Eng.). 

This decision is a direct affirmance of the decision of the Court of Appeal in the 
same case which had reversed the decision of the Chancery Division. Por a discus- 
sion of the principles involved in those decisions, see 14 Harv. L. Rev. 388; 15 HARV. 
L. REV. 494. To those discussions should be added Ready v. Pinkham, 63 N. E. Rep. 
887. In that case the Supreme Judicial Court of Massachusetts without reference 
to the English decisions reached, on similar facts, an opinion in accord with that of 
the Chancery Division in 7hurstan v. Nottingham, etc., Society, [1901] t Ch. 88. 


PROPERTY — CONTINGENT OR VESTED REMAINDER. — The testator devises land 
to A for life, remainder to any child or children surviving him, but if A dies leaving 
no child surviving him, then to his brothers and sisters. Aé/d, that the brother has 
a vested remainder subject to be divested by the birth of a child. Boatman v. Boatman, 
65 N. E. Rep. 81 (IIl., Sup. Ct.). 

A remainder is bres | considered vested if it is subject to no condition precedent 
save the termination of the preceding estate. Vested estates are favored by the law, 
and conditions are construed as subsequent if possible. This policy seems to have led 
to the above decision. But in the principal case the contingency must obviously happen, 
if at all, before the estates in remainder come into possession and therefore is precedent 
in fact. The law, however, looks less to the operation of the condition than to the 
language employed in the gift. See Gray, Perp.,§ 108. Thus, if after an absolute estate 
is given, a divesting clause is added, the estate is considered vested. Andrew v. Andrew, 
I Eh. D. 410. But if the condition is incorporated into the description of the estate in 
remainder, it is regarded as contingent. Price v. Hall, L. R. 5 Eq. 399. The question 
is largely one of construction, but it would seem that the remainder in the principal 
case should, under these rules, be regarded as contingent. Doe d. Planner v. 
more, 2 B. & P. 289. See GRAY, PERP., §§ 101-108. 


PROPERTY — DEEDS — DELIVERY IN EsCROW TO THE GRANTEE. — The plaintiff 
executed a deed of land to her husband and placed it in his possession with the under- 
standing that it was to be recorded only in case he survived her. The husband died 
in the plaintiff’s lifetime, having previously recorded the deed. An action to quiet 
title was brought. é/d, that the deed was never delivered so as to pass title to the 
husband. Kenney v. Parks, 70 Pac. Rep. (Cal.) 556. 

A deed may be delivered in escrow to a third party. Raymond v. Smith, 5 Conn. 555. 
But if the delivery is to the grantee, it has long been the rule that an escrow cannot 
created and that the deed becomes operative at once. SHEPPARD’s TOUCH. 59; Dar- 
ling v. Butler, 45 Fed. Rep. 332. The origin of this distinction appears to have been the 
importance attached to sealed instruments, lawfully in the possession of a grantee or 
obligee. Coxe’s LItT., 36a. Although a seal is no longer so important, the objection 
remains to gp ct Sg oe natural inference from the grantee’s rightful possession of 
an instrument of title. The decision, however, is supported by the analogy of the rule 
permitting conditional delivery to the grantee if not strictly in escrow. Arackett v. Bar- 
ney, 28 N. Y. 333. Alsosimple contracts, though not bonds, may be delivered in escrow 
to the obligee. Pym v. Campbell, 6 E. & B. 370; Moss v. Riddle, 5 Cranch (U.S. Sup, 


308 HARVARD LAW REVIEW. 


Ct.) 351. But the prevailing view, by restricting the grantor to equitable relief, protects 
an innocent third party dealing with the grantee, and hence would seem preferable to 
the rule of the principal case which extends the dangerous doctrine of escrow, so 
harsh to third parties. See Smith v. South Royalton Bank, 32 Vt. 341. 


Property —Girr Causa Mortis—ParoL CHOsE IN ACTION.—A creditor, 
seriously ill and in expectation of death, orally directed the defendant, his debtor, to 
ay the plaintiff's deceased the debt, which was not evidenced by note or other writing. 
he debtor assented, and, shortly after, the original creditor died. Ae/d, that the plain- 
tiff is entitled to recover the amount of the debt. Castle v. Persons, 117 Fed. Rep. 835 
(C. C. A., Eighth Circ.). 

The court differed here both as to result and reasoning. Of the: majority, one 
judge thought there was a valid gift causa mortis; the other, a good novation. The 
first ground seems erroneous. Where a chose in action is not in the form of a spe- 
cialty, a gift of it seems never to have been held to operate as more than a revocable 
power of attorney. If so, it should be revoked by the death of the donor. Sewell v. 
Moxy, 2 Sim. N. S, 189; contra, Airey v. Hall, 3 Sm. & G. 315. The decision must be 
supported, then, if at all, on the second ground. It must appear that the plaintiff sued 
as sole beneficiary on a new contract between the debtor and original creditor, which 
would amount to a substitution of creditors, a sort of novation resulting from the sole 
beneficiary doctrine. Whether these were the facts may well be doubted. Courts have 
reached a like result on the erroneous reasoning that the debtor became a trustee for 
the intended beneficiary. McFadden v. Jenkins, 1 Ph. 153; Eaton v. Cook, 25 N. J. 


Eq. 55- 


PROPERTY — LEGACIES — SET-OFF OF DEBT BARRED BY STATUTE OF LIMITA- 
TIONS. —In a hearing in the Probate Court on the distribution of an estate it ap- 
peared that a legatee owed the testator a debt barred by the Statute of Limitations. 
Held, that the amount of the debt should be deducted from the bequest made to the 
legatee. Holden v. Spier,70 Pac. Rep. 348 (Kan.). A contrary decision on similar 
facts is reported in Wilson v. Smith, 117 Fed. Rep. 707 (Circ. Ct. E. D. Pa.). Fora 
discussion of the principles involved, see 14 HARV. L. REV. 73. 


PROPERTY — PERCOLATING WATERS— LIMITATIONS UPON RIGHT TO APPRO- 
PRIATE. — The defendant dug artesian wells on his land and piped percolating water off 
to sell for irrigation purposes, to the damage of adjoining landowners. He/d, that a 
landowner must be limited to the reasonable use of such water in connection with the 
use of his own land. Katz v. Walkinshaw,70 Pac. Rep. 663 (Cal.). See NOTEs, p. 295. 


PROPERTY — PERPETUITIES— RULE AGAINST A POSSIBILITY ON A POSSIBILITY. 
_— By a marriage settlement, and by an appointment under it, a gift of personalty was 
made to unborn children for life, with limitations over to their unborn children. Suit 
was brought to determine whether the limitations over were bad for remoteness. He/d, 
that they are valid, since the old rule against a possibility on a possibility has no ap- 
plication to personal estate. /nx re Bowles, ligets Ch. 650. See NOTES, p. 294. 


PROPERTY — RIGHT OF GENERAL PECUNIARY LEGATEE TO MARSHAL AS AGAINST 
SpEciFIC DEvIsEE.— A testator first directed that all his debts be paid, and then left 
two pecuniary legacies to A and B, and his farm to X._ The general personal estate 

“was insufficient to pay the debts and legacies. He/d, that A and B may marshal the 
assets so as to wr in the place of the creditors against the realty, so far as the debts 


were paid out of the personalty. /n# re Roberts, [1902] 2 Ch. 834. 


The case is in line with the general trend of English decisions. /# re Stokes, 
67 L. T. N.S. 223. See contra, /n re Bate, L. R. 43 Ch. D. 600. The equitable doctrine 
of marshaling can be applied in favor of the legatees only on the assumption that the 
creditors have two tents which they can indifferently subject to their claims. It is 
true that they have. Quarles v. Capell, 2 Dyer 204b. But it is equally true that an 
executor in settling debts must exhaust the pernonelsy before applying the realty 
charged with their payment. Samweil v. Wake, 1 Bro. C.C. 132. It seems, therefore, 
at least an anomalous application of the doctrine of marshaling to prefer the general 
legatee at the expense of the specific devisee, whom it is ordinarily presumed to be the 
intention of the testator to favor. The decision, then, might better have been put on 
the ground that the general direction to pay debts is sufficient to express the testator’s 
intention to charge the legacies on the realty. See Aldrich v. Cooper, 8 Ves. 381, 396. 
This seems to be assumed in England. But in America a much stronger expression of 
intention is required. See WOERNER, AM. ADM., 2nd ed., * 1095, and cases cited. 
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SALES — BILLs OF LADING— LIABILITY OF ASSIGNEE FOR VENDOR’S BREACH OF 
ConTRACT. — The defendant purchased from the vendors of corn a draft drawn on the 
plaintiff, the vendee. A bill of lading of the corn was attached to the draft. The 
vendee paid the draft and later sued the defendant for a breach of warranty on the 
contract of sale. Ae/d, that the defendant is liable. Russel v. Smith Grain Co., 32 So. 
Rep. 287 (Miss.). See NorTEs, p. 292. 


TorTS — EXTRA-HAZARDOUS EMPLOYMENT — LIABILITY FOR INJURIES BY CON- 
CUSSION FROM BLASTING IN CITY STREETS. — The defendant was a contractor 
excavating in the streets of the city of Chicago under contract with the city. The 
plaintiff’s building was materially damaged by the concussions from the blasts. e/d, 
that the defendant is liable regardless of negligence. Fitzsimons & Connell Co. v. 
Braun, 65 N. E. Rep. 249 (IIl., Sap. Ct.). 

In certain classes of cases the law imposes liability independent of negligence 
because of the extra-hazardous nature of the defendant’s occupation. Bradford Glycer- 
ine Co. v. St. Mary's Woolen Mfg. Co., 60 Ohio, 560. The principal case, however, 
it is submitted, should not be included within this category. The doctrine of Fletcher 
v. Rylinds does not apply here since the defendant was acting neither solely for his 
own benefit nor upon his own land. Nor have others been held absolutely liable for 
the injuries caused by similarly dangerous agencies properly brought into city streets. 
Strawbridge v. City of Philadelphia, 13 Phila.( Pa.) 173 ; see Denver Electric Co.v. Simpson, 
21 Col. 371, 372. There seems to be no reason on principle or grounds of public 
policy for making an exception in the case of necessary blasting under these condi- 
tions. Moreover in this case there was no technical trespass. Cf Hay v. Cohoes Co., 
2 N. Y. 159; French v. Vix 2 N.Y. Misc. 312; Booth v. Rome, etc., R. R. Co., 140 
N. Y. 267. Yet there is authority in accord with the principal case. Colton v. Onder- 
donk, 69 Cal. 155. The result seems unfortunate, for it tends to impose an absolute 
liability where at most the injury should be only prima facie evidence of negligence. 
Ulrich v. McCabe, 1 Hilt. (N. Y.) 251. Of course the degree of care required will be 
commensurate with the risk involved. See Larson v. Central Ry. Co., 56 Ill. App. 263. 


Torts — LIABILITY FOR SPREADING OF FIRE. — The defendant set fire to brush 
in order to clear his land. It spread to land of the plaintiff. edd, that the defendant 


maintained the fire at his own risk, and, on the principle of Fletcher v. Rylands, is abso- 
lutely responsible for damage caused by it. Crewe v. Mottershawe, 38 Can. L. J. 736 
(Sup. Ct., British Columbia). 

By ancient English law a defendant was liable, irrespective of negligence, for dam- 
age done by fire spreading from his property; see ROLLE, ABR. Action sur Case, B. 
1; Zubervil v. Stamp, 1 Salk. 13. This was changed by a line of statutes, beginning 
with 6 Anne, c. 31, and-to-day the common law generally allows no recovery unless 
Py is shown; Vaughan v. Taff Vale R. R.Co., 5 H. & N. 679; Dean v. McCarty, 
2U.C. Q. B. 448; Stuart v. Hawley, 22 Barb. (N. Y.) 619; contra, Fordyce v. Kearns, 
2 R. L. 623 (Quebec). Whenever economic necessity has demanded it, the rule of 
Fletcher v. Rylands has yielded. Madras, etc., Co. v. Zemindar, etc., L. R. 1 Ind. App. 
764 So, too, in the “steam-boiler cases.” Marshall v. Welwood, 38 N. J. Law 339. 

n a new country fire is a natural and often necessary means for clearing land. 
It may be argued that negligence would be hard to prove and its effects in such 
cases peculiarly disastrous. This oH 8 justify placing the burden of disproving it on 
the defendant, but not making him absolutely liable. So the decision in the principal 
case seems unsound on both authority and principle. 


ToRTS — NON-NEGLIGENT MISTAKE AS A DEFENSE. — The defendant, a police 
officer, shot and killed the plaintiffs husband, in the reasonable belief that he had 
committed a felony, after using all other available means to arrest him. He had in 
fact committed no felony. é/d, that in an action to recover for his death the non- 
par a mistake of the defendant is no defense. Petrie v. Cartwright, 70 S. W. Rep. 
2 y:). 


_ This decision raises the large question of recovery against a non-culpable defendant ; 
see 15 Harv. L. REV. 335. Recovery in tort is based generally on culpability, but 
there is a large class of exceptions, ¢. g., trespass to land. As regards trespass to the 
person, the law seems unsettled. Where an officer arrests a person erroneously named 
in the process, his mistake does not excuse him. Griswold v. Sedgwick, 1 Wend. 
(N. Y.) 126. But where he supposes one to be subject to arrest who has a privilege, 
he is excused. TZuariton v. Fisher, 2 Doug. 671. The cases are difficult to distinguish. 
The true rule would seem to be one of policy. When the defendant’s acts are of a 
sort not to be encouraged, his mistake should not excuse him. The act in the principal 
case is of this nature, so that the decision seems sound. 
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TORTS — PROCURING BREACH OF CONTRACT — JUSTIFICATION. — A labor union 
by threatening a strike forced a business firm to break its contract with an apprentice, 
and when sued by the latter justified its action on the ground of its prior contract with 
the firm forbidding such ee Held, that tbe prior contract does not consti- 

riendly Society, etc, 19 T. L. R. 20 (Eng., C. A.). See 


tute justification. ead v. 
NorES, Pp. 299. 


Torts — SEDUCTION — RECOVERY BY MOTHER AFTER DEATH OF FATHER. — 
A daughter was seduced and rendered pregnant during her father’s lifetime. The 
father died two months before her confinement and her mother instituted the action. 
Held, that the mother may not recover, because the daughter was not her servant at 
the time of seduction. Hamilton v. Long, 36 Irish L. T. R. 189. See Norss, p. 298. 


WILLS — BEQUEST PROCURED BY MISREPRESENTATION OF PERSON OTHER THAN 
THE LEGATEE.—The testator’s son had communicated to his father that he was 
married to one L. with whom the testator never was acquainted. In fact, L. was the 
son’s mistress. Thereafter the testator bequeathed certain property to his son’s 
wife, L. Held, that the legacy does not fail. Anderson v. Berkley, [1902] 1 Ch. 936. 

In accord with previous English authority, the court found that the son’s mistress 
was the person designated by the testator. But on the point that an innocent legatee, 
personally unknown to the testator, should not be deprived of her bequest because of 
misrepresentations to the testator by another, this seems to be the first decision. 
Where the beneficiary was personally known to the testator, the legacy was allowed, 
on the ground that it may have been given owing partly to personal affection rather 
than to the misrepresentation. Wilkinson v. Foughin, L. R. 2 Eq. 319. This reason 
however fails in the principal case. Moreover, a gift inter vivos under these circum- 
stances has been declared voidable. Harris v. Delamar, 3 Ired. Eq.(N.C.) 219. Fraud 
of the legatee will avoid the bequest. Xenmell v. Abbott, 4 Ves. 802. Likewise undue 
influence by anyone. Jn re Cahill,74 Cal. 52. These analogous cases leave the decision 
in the principal case open to question. A reason for the decision is that an innocent 
legatee is otherwise deprived of the testator’s bounty. But the bequest in the principal 
case may well be considered as the probable and contemplated result of the deception. 
Cf. Melenish v. Milton, 3 Ch. D. 27, 34-35. Further, although the testator cannot con- 
trol the alternative distribution of his at ae this should have no greater influence 
than in cases of lapsed and void bequests and legacies. 


BOOKS AND PERIODICALS. 


CONSTITUTIONALITY OF SHIP SUBSIDIES AND SUGAR BOUNTIES. — The 
power of Congress to grant bounties to ship owners or sugar manufacturers is 
denied by a recent writer in the Columbia Law Review. Ship Subsidies and 
Sugar Bounty Statutes ; Their Constitutionality, by Herman Foster Robinson, 2 
Colum. L. Rev. 525 (Dec., 1902). The author argues that the power to appro- 
priate money raised by taxation is only co-extensive with the power to tax. He 
maintains that Congress can tax only for a public purpose, and that payments for 
bounties are not for a public purpose. If _ acts are unconstitutional, he 
believes that payments made under them could be recovered, and that Con- 
gress would have no power to reimburse those who might be damaged by 
relying upon them. 

t is a part of the definition of a tax that it shall be for a public purpose. Ac- 
cordingly, levies authorized by state legislatures for private purposes have 
always in held void. Curtis's Admr.v. Whipple, 24 Wis. 350. Further, 
state acts authorizing public bond issues in aid of private enterprises are held 
unconstitutional on the ground that the power to contract is limited by the 
power to tax. Loan Assn. v. Topeka, 20 Wall. (U. S. Sup. Ct.) 655. Ap- 
propriation of money in the treasury for private purposes by a state would be 
equally unconstitutional, since the money has been raised by taxation and must 
be replaced by the same means. Ifa state legislature, which has all legislative 
power not forbidden to it by the state constitution, is thus restricted as to the 
objects of its appropriations, it follows that Congress, which has only the more 
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limited powers conferred by the Constitution, cannot, under the general taxing 
power with which it is intrusted, appropriate money for other than public 
urposes. 

. hat is a public purpose is primarily for the legislature to determine, and the 
courts will not interfere unless the decision of the legislature is wrong beyond a 
reasonable doubt. Speer v. School Directors, etc., 50 Pa. St. 150. n the 
other hand, it is clear that the benefit to the public must be direct, not merely 
incidental. Accordingly, the promotion of manufactures is not a public purpose. 
Loan Assn. v. Topeka, supra. Tested by this rule, a sugar bounty would not 
‘seem to be for a public purpose; and it has been pronounced in a dictum to be 
unconstitutional on that account. Miles Planting Co. v. Carlisle, § App. D.C. 
138. In Michigan, a state sugar bounty has been held void. Michigan Sugar 
Co. v. Auditor-General, 124 Mich. 674. 

The validity of a ship subsidy, however, involves different considerations. It 
is well settled law that taxation for a railroad connecting a community with 
some other region is for a public purpose, though the road be outside the com- 
munity to be taxed, and even outside the state. Razlroad Co. v. County of Otoe, 
16 Wall. (U.S. Sup. Ct.) 667. The analogy between such a railroad and for- 
eign-going shipping seems close, especially in view of the fact that the lines of 
vessels connecting this country with others are, like railroads, common carriers. 
Liverpool, etc., Co. v. Phenix Ins. Co., 129 U.S. 397. Furthermore, in time 
of war a merchant marine is indispensable as an auxiliary to the navy. On the 
whole, there may well be room for an honest doubt as to whether the building 
up of a merchant marine is not a public purpose, and such doubt, if it exists, 
must be resolved in favor of the act of Congress. 

If it be granted that appropriations are unconstitutional, the author’s conclu- 
sion that the United States may recover back any sums f -oay out under them 
seems to follow. The government is bound by the acts of its officers only when 
they are acting within their rightful authority. Consequently it is held that money 
paid out by them under a misconstruction of law is recoverable. United States v. 
Saunders, 79 Fed. Rep. 407. See also Wisconsin Central R. R. Co. v. United 
States, 164 U.S. 190. The same rule should apply to payments made under an 
unconstitutional law. 

The position of the author that Congress cannot reimburse those who may 
sustain loss by ae on an unconstitutional law is consciously taken in the 
face of the direct decision of the Supreme Court to the contrary. United States 
v. Realty Co., 163 U. S. 427. The court there held that irrespective of the con- 
stitutionality of the law those who had acted in reliance upon it had such a 
moral or honorary claim that Congress might lawfully appropriate money for 
them. The arguments against the view taken by the court were fully presented 
by counsel, and it seems extremely unlikely that the court will overrule its 

ecision. 


DogEs AN AGENT IMPLIEDLY WARRANT HIS AUTHORITY? — The recent 
case of Oliver v. The Bank of England, [1902] 1 Ch. 610, has called forth an 
article in The Law Quarterly Review in which the authority of that case 
is discussed under the title Some Recent Developments of the Doctrine of Collen 
v. Wright, by Francis R. Y. Radcliffe, 18 L. Quart. Rev. 364 (Oct., 1902). 
Collen v. Wright, it will be remembered, is the English case in which it was 
first authoritatively laid down that an agent innocently acting without authority 
and inducing the plaintiff to enter into a contract for an existing principal, im- 
pliedly warrants his agency. Collen v. Wright,8 E. & B. 647. Since the court 
there professed to find consideration for the warranty in the plaintiff’s consent to 
make the contract, the writer in The Law Quarterly Review contends that the 
doctrine cannot properly be extended to cases in which the professing agent in- 
duces an act other than entering into a contract, and that Oliver v. The Bank of 
England is consequently wrong. In that case a broker, thinking himself an 
agent under a power of attorney which proved to be a forgery, demanded that 
the Bank of England allow him to transfer some consols ; and this the Bank did, 
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to its loss. The court allowed a recovery against the broker. The article con- 
tends that since, if the power had been good, the Bank would have been already 
bound by law to transfer the consols, there could be no consideration. But is 
this conclusion justified ? When the power came before the agent and the Bank, 
neither of them knew whether it was good or not, and from their point of view it 
might turn out either way. Would not a warranty be supported therefore by 
ample consideration, the detriment incurred by the Bank being the risk that the 
result of the transfer might be contrary to its interests? Contracts on such 
consideration are sustained. Cuallisher v. Bischoffsheim, L. R. § 2. B. 449; 
Seward v. Mitchell, 1 Cold. (Tenn.)87. Of course the reply is obvious that 
the parties never intend to make any such contract. But neither did they so 
intend in Collen v. Wright. To say that they did is a fiction, and has been so 
called. See dissenting opinion of Cockburn, C. J., Collen v. Wright, supra; 
Hurrcut, AGENCY, 231. If it is a fiction, there is no reason why a court may 
not apply it as bravely to the one case as to the other, to Oliver v. The Bank of 
England as bravely as to Collen v. Wright. 

Obviously the fiction of warranty confuses the matter. It is desirable to as- 
certain clearly the real basis on which these cases must rest. Since the case of 
Peek v. Derry in the House of Lords the only ground on which they can be put 
is that of business convenience and necessity. That case decided that one who 
suffers by acting in reliance on a merely negligent misrepresentation cannot re- 
cover. Peek v. Derry, L. R. 14 App. Cas. 337. A fortiori he could not recover 
on a non-negligent misrepresentation. We therefore have to recognize that in 
England the Codlen v. Wright cases are an exception to Peek v. Derry, in that 
po allow a recovery where an agent makes a misrepresentation as to his 
authority. The ground of business necessity suggested as a basis for the excep- 
tion is a very strong one. Business has to be conducted through agents. The 
agent usually can investigate his authority and find out with considerable cer- 
tainty whether or not it exists in a particular case, while the person with whom 
he deals very seldom can. As a consequence it is, as a matter of fact, the cus- 
tom of business men to take agents largely upon trust. There are peculiar 
reasons therefore why an agent should be viewed differently from others and 
held liable for even an innocent and non-negligent misrepresentation as to a fact 
which it is especially within his province to know, and which others as a practical 
matter are unable to investigate. It is both just and necessary for the safe con- 
duct of business. These arguments would seem ample to justify an exception 
with regard to these cases. The exception being granted, it of course includes 
Oliver v. The Bank of England. That case appears to be rightly decided. 

It is interesting to note that where the agent acquaints the person with whom 
he deals of the doubt as to his authority he is not held liable. Lz//y v. Smales, 
[1892] 1 Q. B. 456. ; 


UNRECORDED TRANSFER OF STOCK. —A recent article discusses the re- 
spective rights of the creditor who has attached the stock of his debtor upon 
the books of the corporation and the prior purchaser who has failed to obtain a 
transfer upon the books. Certificates of Stock: Relative Rights of an Attach- 
ment Creditor and a Prior Unrecorded Transferee, by L. L. Leonard, 55 Cen- 
tral L. J. 243 (Sept. 26, 1902) The author considers the creditor entitled to 
wera on strict legal principle, but admits that the practical demands of 

usiness will ultimately cause the transferee to be given priority. Mr. Leon- 
ard’s argument seems somewhat weakened by the fact that his cases are often 
inaccurately cited; in several instances also they do not turn on the point for 


which he cites them. 


It seems conceded that apart from the usual regulation by statute or by the 
charter or the by-laws of the corporation the legal title to stock passes to the 
transferee by the act of sale and the creditor of the transferor can thereafter have 
no claim upon it. Boston, etc., Association v. Cory, 129 Mass. 435; LOWELL, 
TRANSFER OF STOCK, § 80. Statutory or charter provisions are generally 
found, however, which provide that stock shall be transferable only on the 
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books of the corporation. As to the effect of these provisions, the decisions 
are in conflict. One view is that they apply only to the relations between the 
corporation and the stockholders. Under this construction they cannot affect 
the question under discussion, and consequently the transferee prevails. See 
Mount Holly, etc., Co. v. Ferree, 17 N. J. Eq. 117. A second construction 
adopted by some courts gives them an effect similar to that of recording acts. 
This leaves out of account the consideration that the books are not open to 
public inspection and that hence there can be no analogy between registering 
a deed and recording a transfer of stock upon the books. See Moyes v. 
Spaulding, 27 Vt. 420. Most jurisdictions hold a third view, namely, that the 
legal title remains in the vendor, and that the vendee has only an equitable in- 
terest which may be extinguished by a sale to an innocent purchaser. Ofzs v. 
Gardner, 105 Ill. 436. In these jurisdictions the rights of the creditor and the 
transferee are often made to depend upon whether an attachment creditor is 
treated as a purchaser for value or as a volunteer. It would seem, however, 
that the general custom of business should be the determining factor. In the 
case of stock the ézdicéa of ownership are in the person who has the certificate, 
not in the person in whose name the stock is registered. Banks advance 
money and buyers pay the price upon delivery of the certificates without so 
tration. To require that the transfer sbonld. be registered before the vendee 
can have a secure title would unsettle the titles to a large part of existing 
stock. It cannot be too strongly urged that courts should recognize conditions 
as they exist in the business world, and apply legal ee that are in har- 
mony with them, rather than build up from analogy theories which do not take 
into account the customs and needs of business men. It is gratifying to note 
that the courts in the more important commercial states favor the transferee, 
and that in many states where the courts have committed themselves to an 
opinion preferring the creditor, the transferee is now protected by statute. 
Scott v. Peguonnock Nat. Bank, 15 Fed. Rep. 494; Broadway Bank v. Mc- 
Elrath, 13 N. J. Eq. 24; Smith v. American Coal Co.,7 Lans. (N. Y.) 317; 


Finney’s Appeal, 59 Pa. St. 398; Mass. R. L. (1902), c. 109, § 37. 


THE ADMINISTRATION OF DEPENDENCIES: A Study of the Evolution of the 
Federal Empire, with Special Reference to American Colonial Problems. 
By Alpheus H. Snow. New York and London: G. P. Putnam’s Sons, 
The Knickerbocker Press. 1902. pp. vi, 619. 8vo. 

The American colonial problem has now passed beyond its violently contro- 
versial stage. For good or ill this republic has undertaken the government of 
distant dependent peoples. The question is no longer as to the wisdom of the 
adoption of such a course or of the possibility of escape from it; for the bur- 
den has already been assumed. The — now before us therefore involves 
primarily a search for the true principles of colonial government, and a consid- 
eration of methods and means for their proper application. Its solution will not 
merely require infinite patience and fortitude in practical affairs, but will perhaps 
even more urgently demand a thorough and vigorous understanding of the nature 
of our now American Empire and of the relations of its constituent States one 
with another, with their correlative rights and duties. Without this, ultimate 
success can hardly be attained. To the study of this all-important problem the 
present work is a timely and notable contribution. 

The chief aim of the book is to establish the proposition that the American 
Union and the peoples and lands of its dependencies constitute a Federal Em- 
pire in which the American Union, itself a*Federal State, governed in its own 
affairs under a written constitution, is the Imperial or Parent State, standing 
in a federal or contractual relation with the dependent or colonial states of the 
Empire and ruling them under an unwritten constitution, which in the affairs of 
the Empire is above the constitution and laws of the Imperial State though in 
the main derived from them. On this theory, the dependencies are regarded 
as actual states over which the Imperial State has neither unconditional nor 
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unlimited power, but only a power of disposition, that is, a power of superintend- 
ence and of adjudication upon the interests of the whole Empire according to 
its unwritten constitution. This power is accompanied by the power to execute 
such adjudications by all needful rules and regulations. This ay a of 
Federal Empire the author believes to have been adopted by that little under- 
stood article of the Constitution which gives Congress power “to dispose of and 
make all needful rules and regulations respecting the territory and other prop- 
erty belonging to the United States.” 

The proof of this position requires, and receives at the hand of the author, 
a most thorough investigation of the —_ and history of this clause and of 
the principle which it is said to establish. This in turn involves a careful 
inquiry into the theory and practice of the administration of the American Col- 
onies by England from their inception, and leads to a thorough study of the 
issues of the American Revolution and of the underlying principles then at 
stake. In this study the gradual growth of the idea of Federal Empire is 
traced with much detail as it slowly takes form and finally culminates in the 
adoption of this clause of the constitution and its subsequent interpretation by 
the First Congress in its ordinance for the administration of the Northwest Ter- 
ritory as a dependency of a Federal Empire. 

The development of the idea is then followed down to the present time in 
American, British, and Continental theory and practice. The history of the 
idea in this country is especially noteworthy as its growth is traced through the 
various expressions of legislative and judicial opinion to the final recognitinn, as 
the author believes, of the purposes of the framers of the constitution by the 
majority of the United States Supreme Court in the recent Insular Tariff Cases. 
Thus, aside from its maip object of suggesting a solution of the colonial problem, 
this book becomes a most valuable study of the evolution of the Federal Empire 
as a predominating form of political organism. 

As a work on theoretical government or constitutional law, this discussion 


can = hardly be said to be a finality. It is rather a preliminary study 


which will perform a vital service in clarifying thought and indicating general 
principles. Many of its conclusions may be 4 to criticism, some perhaps 
are unsound; but from the earnest, practical lessons that are drawn for our 
guidance in colonial administration there can be no dissent. For the Federal 

rinciple, as here declared, is shown to give rise to a trust relation between the 

mperial State and its dependencies, which imposes certain definite Imperial 
obligations upon the governing state, these being fully and forcibly set forth in 
the final chapter. The book surely points in the right direction and with its 
enthusiastic scholarship will inspire further effort in the development of what 
seems to be the true theory of our government. It can emphatically be said to 
deserve a prominent place among the thoughtful works of the year as one whose 
influence ought to prove permanent and especially stimulating. 

W. H. H. 


A TREATISE ON THE LAW OF INTERCORPORATE RELATIONS. By Walter 
Chadwick Noyes, Judge of the Court of Common Pleas in Connecticut. 
' Boston : Little, Brown, and Company. 1902. pp. xlviii, 703. 8vo. 

‘Any good work on the subject of the great trade combinations of to-day will 
be welcomed at this time. For to a lack of sufficient knowledge on this subject 
may be attributed the hesitancy of some courts and legislatures and the precipi- 
tancy of others when questions involving such combinations have been pre- 
sented to them. The recent work from the pen of Judge Noyes of Connecticut 
isa woe excellent contribution to tHe legal learning on this important topic. It 

is doubly opportune, as it deals not only with trade combinations, but with their 
most controverted feature, namely, intercorporate relations. The actual trust, 
the earliest form of the modern trade combination, passed out of existence 
after the case of People v. North Sugar Refining Co., 121 N. Y. 582 (1890). 
The pool or partnership of several corporations could not survive the case of 
Addysion Pipe Co. v. United States, 175 U.S. 211 (1899), in which it was 
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declared illegal. Since a corporation may legally be formed for the purpose of 
erecting and maintaining any number of different plants, there seems to be no 
serious question as to the legal right of an existing corporation to purchase 
outright the plants of others and thus effect an organization similar to that of 
the Standard Oil vey r the United States Steel Corporation. See 7renton 
Potteries v. Oliphant, 58 N. J. Eq. 507. The controversy as to the legality of 
trade combinations is, therefore, mainly reduced at the present time to a con- 
sideration of holding corporations and other corporate bodies in which the 
interests of separate corporations are united, the constituent bodies continuing 
to exist, — in other words, to a consideration of intercorporate relations ; and to 
this topic the present work is chiefly addressed. 

Judge Noyes divides his subject into five main heads as follows: I. Consoli- 
dation of Corporations; II. Corporate Sales; III. Corporate Leases; IV. 
Corporate Stockholding and Control ; V. Combination of Corporations. The 
treatment of the first three topics is lucid and concise but is not marked b 
any o~ independence of discussion. The chief value of the work will be 
found in the able manner in which the fourth and fifth topics are handled. 
These are the divisions of the subject which are at present most troublesome 
and obscure, and these the yoann ay wt elaborates in greatest detail. Other 
writers on the subject have generally made conspiracy the test of the validity 
of all combinations. This test, however, generally proves confusing, and in 
the last analysis reduces itself to a question of public policy. In the present 
work the problem is greatly clarified by being stated in its lowest terms at the 


outset : “ The theory of this treatise is that the validity of a combination depends 

upon considerations of public policy.” Thus simplified, the subject is handled in 

a vigorous and scholarly manner. The argument is concise, yet sufficiently 

elaborate. The leading cases and the various anti-trust statutes, state and 

federal, are analyzed, and rules of public mgd based on them are deduced. 
ic 


The principles involved receive a keen, judicial treatment, and the whole work 
on well be said to mark a distinct step in the progress of thought on the 
subject. 

The indexing and the mechanical arrangement of the subject matter are 
excellent. The citation of cases is complete, and a full summary of all the 
anti-trust laws is printed in the foot-notes. 


JURISPRUDENCE, or The Theory of the Law. By John W. Salmond. London: 
Stevens & Haynes. 1902. pp. xv, 673. 8vo. 

The word “Jurisprudence” has such a tremendous significance that most 
writers upon the subject have failed through trying to include too much in their 
treatment of it. Mr. Salmond, after noting that the term may mean either the 
science of law in general, including civil, international, and natural law, the 
science of civil law, or the science of the first principles of civil law, confines 
himself to the last, and therein finds abundant material for analysis and dis- 
cussion. He has attempted a great work and has achieved a great success. 
Though the reader may not always agree with the text, he must acknowledge 
that it is the work of a bold and original thinker and forceful writer. 

The book has so many excellences that it is difficult for one to choose any 
for particular praise. Perhaps the most conspicuous qualities are complete- 
ness, balance, and compactness. Nothing is omitted, nothing slighted, and 
nothing unduly extenuated. The defects of the work — for of course it is not 
wholly perfect — are rather the results of hasty judgments than of errors in 
construction or style. The most noticeable are a curious confusion of prescri 
tion with statutes of limitation; an abortive chapter on the divisions of the 
law (perhaps a hopeless subject); and a sustained use of the term “ conclu- 
sive presumption.” It is astonishing to find a modern writer using the term as 
though it meant something. When A is conclusively presumed from B, then 
it is the latter that is important as an ultimate fact, and the former is in reality 
surplusage. 
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Of the individual chapters that entitled “Intention and Negligence ” appears 
to be the best. Mr. Salmond defines the former as “the foreknowledge of an 
act coupled with the desire of it,” these being the cause of it. Negligence, he 
says, consists in the mental attitude of undue indifference with respect to one’s 
conduct and its consequences. The element of desire determines to his mind 
the dividing line between intention and negligence. No amount of foreknowl- 
edge of or advertence to results can aake an act intentional if those results 
were not desired. Bravely he fights for his doctrines. Willful negligence does 
exist, he asserts. It is indifference. Simple negligence, on the other hand, is 
mere inadvertence. In this he goes farther than many will follow, maintaining, 
for example, that damage caused by one who drives furiously through a crowd, 
perceiving the danger but utterly regardless of consequences, is the result of a 
willfully negligent but not intentional act. 

In point of arrangement the book leaves little to be desired. In construction 
it contains many excellent novelties. Careful summaries of all the chapters 
give casual readers a feeling of comfortable assurance that they will not 
overlook anything of importance, and equally frequent lists of selected refer- 
ences afford students convenient opportunities for extending their knowledge 
upon points of peculiar interest or difficulty. 


MASON ON HIGHWAYS, containing the New York Highway Law and all Con- 
stitutional and General Statutory Provisions relating to Highways; High- 
way Officers, their Powers and Duties, including the Good Roads Law of 
1898 and 1got, all as amended to the Session of 1903; with Annotations 
and Forms. By Herbert Delavan Mason. Albany: Banks and Company. 
1902. pp. xxxi, 322. 8vo. 

The scope of this little volume is well indicated by the complete title. The 
author has set himself the limited task of re-stating, with helpful annotations, the 
New York statutory and constitutional ee concerning highways, and of 
preparing such forms as may be needed by all who have occasion to act under 
these laws. 

In the first part of the work he has reprinted the New York Highway Law 
of 1890 as amended to 1903. Under each section there are careful anno- 
tations comprising extensive cross-references, references to the prior enactments 
which form the basis of the present law, numerous references to other acts such 
as the Town Law and the County Law, and, finally, a brief statement of the sub- 
stance of all New York decisions bearing on the subject matter of the section 
considered. It may be suggested that the value of the work as a reference 
manual would perhaps have been enhanced if the somewhat heterogeneous mat- 
ter embraced in these citations had been classified under appropriate headings. 

In the next part of the book are found, with only occasional references or 
citations by the author, such provisions of the State Constitution, the Count 
Law, and the Town Law, as relate to highways, together with a few miscel- 
laneous enactments on the same subject. 

The third part of the work should prove of considerable usefulness, cpesesy 
to the many public officers acting under the highway laws. Here are gathered, 
under references to the statutory provisions in connection with which they are 
to be used, one hundred and twenty-four forms prepared by the author, — the 
sufficiency of many of them, as he states, having already been tested in the 
courts. The book is made complete by a table of cases cited, a general index, 
and an index to the forms. ; 


} 
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THE HEALTH OFFICERS’ MANUAL AND PuBLIC HEALTH LAW OF THE STATE 
OF NEw YorK, containing the Public Health Law (Laws of 1893, Chap. 
661), and all Statutes relating to the Public Health, Powers and Duties of 
Local Boards of Health and Health Officers, Adulterations of Food, Med- 
ical, Dental, and Veterinary Practice, Pharmacy, etc., as Amended to the 
Close of the Legislative Session of 1902, with Annotations, Forms, and 
Cross-References. By L. L. Boyce. Albany: Matthew Bender. 1go2. 
pp. xii, 289. 8vo. 

This volume is designed to aid New York boards of health and health officers 
in the performance of their duties by collecting within small compass the various 
scattered laws to which they must look for guidance. In the first and second 
chapters, comprising fully three fourths of the book, the author reprints the 
New York Public Health Law of 1893 and other statutes relating more or less 
directly to the “ape of the public health. Eighty-two cases in which 
the act of 1893 has been construed are summarized under the appropriate sec- 
tions. The third chapter consists of a re-statement of the powers and duties of 
the officers created y the act, with appropriate comment and explanation 
by the author. The directions given to registering officers in regard to the 
method of reporting vital statistics to the Bureau at Albany are especially full 
and explicit. One may perhaps question whether the author has been wise in 
separating the substance of the third chapter from that of the first. It would 
render the book more convenient for reference and save much repetition of the 
wording of the statute of 1893 if each section of the statute were immediately 
followed by his comment upon it. As the volume is now arranged, the reader is 
forced constantly to refer from one part of it to another in order to compare the 
statute with the author’s exposition of it; and this is made the more difficult by 
an imperfect system of cross-references. The book concludes with a set of 
forms drawn up by the author for use in complying with the provisions of th 
statute. The work cannot fail to prove useful to all health officials. 


HIsToRY OF THE LOUISIANA PURCHASE. By James Q. Howard. Chicago: 
Callaghan and Company. 1902. pp. 170. 8vo. 

This book, evidently inspired by the coming St. Louis Exposition, is a some- 
what condensed statement of the political and diplomatic events which finally 
resulted in the peaceful acquisition by this country of a vast and rich western 
empire. As a preliminary to this, the history of the early exploration and set- 
tlement of this region is briefly sketched. The work purports to be merely a 
popular account, and as such it is rather interesting and readable; but the style 
is often crude, and occasionally perhaps resembles that of the proverbial Fourth 
of July oration. The discussion is not always judicial, and is sometimes colored 
by prejudice, particularly in the treatment of Jefferson, who is systematically 
belittled. The book will, however, serve a useful purpose in making more easily 
accessible the salient facts connected with a most important event in our history 
and in emphasizing the significance of its coming centennial celebration. 


REPORT OF SPECIAL AND REGULAR MEETINGS OF THE COLORADO BAR 
ASSOCIATION. Vol. 5. 1902. pp. 276. 8vo. 

This attractive publication contains an account of the proceedings of the Col- 
orado Bar Association at its last annual meeting and a previous special meet- 
ing. Several addresses delivered before that body are included, those of most 

eneral interest being that of Edward T. Taylor on “The Torrens System of 
Resisiering Title to Land,” and that of William T. Jerome on the relation of 
the bar to certain present-day problems, such as the elevation of politics, the 
trusts, and an appointive judiciary. 
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A TREATISE ON EQUITY PLEADING AND PRACTICE, with Illustrations, 
Forms, and Precedents. By William Meade Fletcher, Professor of the Law of 
Equity Pleading and Practice in the Law School of Northwestern University. 
St. Paul: Keefe-Davidson Company. 1902. pp. xxxv, 1368. 8vo. 


CASES ON INTERNATIONAL LAW, selected from Decisions of English and 
American Courts. Based on Snow’s Cases and Opinions on International Law. 
Edited with Syllabus and Annotations. By James Brown Scott, Dean of the 
College of Law, University of IHinois. Boston: The Boston Book Company. 
1902. pp. Ixvii, 961. 8vo. 


PRACTICAL STATUTES, being a Collection of Statutes of Practical Utility in 
Force in Ontario, with Notes on the Construction and Operation thereof. By 
James Bicknell and Arthur James Kappele. Toronto: Goodwin & Co. 1900. 
pp- xlvii, 925. 8vo. 


STATUTORY LAW OF CORPORATIONS IN PENNSYLVANIA, including Annota- 
tions and a Complete Set of Forms. By John F: Whitworth and Clarence B. 
Miller. Philadelphia: T. & J. W. Johnson & Co. 1902. pp. xi, 930. 8vo. 


PRACTICE IN PERSONAL ACTIONS IN THE COURTS OF MASSACHUSETTS. By 
Sidney Perley. Boston: George B. Reed. 1902. pp. xlix, 728. 8vo. 


MANUAL OF FRENCH LAW AND COMMERCIAL INFORMATION. By H. Cleve- 
land Coxe. Paris and New York: Brentano’s. London: Simpkin, Marshall, 
Hamilton, Kent & Co. 1902. pp. viii, 292. 12mo. 


A TREATISE ON THE POWER OF TAXATION, State and Federal, in the United 
States. By Frederick N. Judson. St. Louis: The F. H. Thomas Law Book 
Co. 1903. pp. xxiii, 868. 8vo. 
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